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GORGE W. CUMMINGS, J PH telto GID 
Defendant in lirrer, ERROR TO 


CIACULT COURT, 
COOK COUNTY. 


ROSIDOR DWULICH 
Plaintiff in krrer. 


; 
| ) 


Me PRESIDING JUSTICH GRIDLEY DELIVERED THY OPINION OF THE COURT, 


It ie sought by this writ of error to reverse a 
judgaent of $2,500 rendered against defendant by the Circuit 
Court of Cook County on Decenber 9, 1922. The action was 
trespass, commenced on —E BH, 1914. 

The single count of plaintiff's declaration charged 
that on August 16, 1918, defendant, with force and arms, etec., 
*assmlted" plaintiff and "with great force and violence drove 
a certain atomobile sgainst, upen and over the plaintiff, end 
then and there with the said autemobile vielently knocked and 
threw the plaintiff dom, to end upon the greund,* and greatly 
injured him, ete. The defendant filed a plea of the general 
issue. Om the trial the defendant, at the conclusion of 
plaintiff's evidenee and again at the clese of all the evidence, 
moved for a directed verdict in his favor, but the motions 
were eevernlly denied. ‘The jury returned a general verdict, 
finding the defendant suilty and asseoving plaintiff's demages 
at $2,500, and also returned special findings to the effect 
that defendent wilfully ond intentionally injured plaintiff. 

It ia well settled thet in treecpass for assault and 
battery malice is the cist of the action, and that under the 
allegations contained in said eount no recovery can be had 


without proof of s willful er an intentional injury. (Stevens 
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ve Gallagher, 224 Ill, App. 195, 197; 2 Greenleaf on Uvidence, 
Yec. 85; Gilmore v. Fuller, 199 Ill. 130, 1433; Peters ve 
United States, 177 Fed. Rep., 855, 888.) The main question for 
our decision is; Dees the evidenee sufficiently tend to prove 
that at the time and place in mestion defendant willfully and 
intentionally injured plaintiff? It is not pertinent to the 
issues raised by the pleadings whather defendent was guilty of 
negligence merely. And “the rule in this State is, thet if 
there is no evidence, or but a seintilla of evidence, tending 

to prove the averments of the declaration, the jury should be 
directed to return a verdict for the defendant." (Allen v. Ust, 
Fidelity Co., 269 ILl. 254, 243; Liéboys,. MONeA1) & Libby ve Conk, 
222 Ill. 206, 212.) 

Plaintiff was injured about 5 e'clock on the afternoon 
of August 16, 1916, in the Village of Winnetka, Cook County, 
Iliinois, «t or near the intersection of three atreete, Vines 
Lincoln Avenue, Prospect Avenne and Fine GOtreet. Lincoln Averme 
runs in a southeeasterly direction until it intersects Frospect 
Avenue practically at right angles, when it turns slightly to the 
right and thereafter rune in a southerly direction. Proeapect 
Avenue is a curved street and, as it appreschesa and intersects 
put dees not cress Lincoln Avenue, rune in a south-westerly diree- 
tion. About at said intersection ine Street commences and runs 
in a south-easteriy dirvotion. On the afternoon in question 
plaintiff wae riding on the rear seat of a motercycie owned and 
then being opereted by Thomas Dyer. They were going southeast in 
Lincoln Avenue and approaching said intersection and moving at a 
rapid rate of apeed. At the same time defendant was driving his 
automobile, in which were alse ssated two guests, southwest in 
Prespect <venue, approaching said intersection also at ao rapid 
rete of speed. The view of defendant to the right ond towards 
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Lincoln Avenue was somewhat obstructed by trees, ete. tuddenly 
the motorcycle came in view and both the driver thereef and 
defendant endeavored to avoid a cellision, — the fomer making 
a wide curve by first turning to the right end then to the left 
and attempting to run into Pine Street. The latter finally 
turned to the left and the “right side bumper” of the mtomobile 
struck the “back wheel of the motorcycle," and drove the motore 
eycle over the south curbing of Fine Street, at a point a little 
east of the east line of Lincoln Avene, and upon the gross or 
Sidewalk beyond.  Visintiff was throm from the motorcycle and 
suffered serious injuries to hia left foot. 

_ After a cureful consideration of the testimony we cannot 
find any evidence tending to prove that defendant intended to ine 
jure plaintiff or the driver of the motorcycle, Dyer. tle did not 
know and had never heard of either. “hile it may be that, in 
approaching said intersection and after reaching it. he was guilty 
of some negligence, we do not think thet there isu ony evidence 
fairly tending te preve thet hi» acts ond conduct at the time 
showed such a wiliful dieregard of consequences or of the safety of 
othera that an intention on his part te inflict injury upon plain- 
tiff or others may be inferred. (Walldren Express Co. v. Kruge 
464, 470.) Dyer, and another of plaintiff's eye-witnesses to the 
occurrence, were sllowed to testify, over defendant's objection 
and motion to strike, that immediately before the actual collision 
defendant twisted his wheel and @revse “deliberately* into the 
motorcycle. If, by the use of thie expression, the witnesses meant 
to convey the idea that defendant intentionally rammed the motore 
cycle, the testimony was improper and should not be considered, 

It was s mere conclusion er an opinion of another's intention. 
The trial court should have allowed defendant's motion for a4 


directed verdict in his favor. 
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Under the plesdinga snd the evidenee we feel eon- 
strained to reverse the jJuigment of the Cireuit Court of Conk 
County with a finding of fact and such will be the order. 

RUEVYHS“D WITH PINDING OF PACT, 


Fitch and Barnes, JJ., concure 
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FINDING OF FACT. 


. We find as an ultimate fact in this case that 
at the time and place in question the defendant, in the 
operation of his automobile, did not willfully and in- 

tentionally injure the plaintiff. 
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IN THE MATTER GF THN RSTATH OF 
CLARENCE M. BAILHY, deceaned, 


APPEAL FROM 


LAURA BOOTH, CIRCUIT COURT, 
Claimant and Appellee, 


VSe COOK COUNTY. 


HENRY W. LIMAN, Adminietrator 
ef said eatate, 


Pere Seat ag cigs” ce aa ta —— — —9 — 
Gt 
) 


Appellant. 
MR. PRESIDING JUQTICH GRILLLY DULIVERED THY OPINION OF THE COURT: 


Laure Booth filed her claim in the Probate Court of 
Geok Gounty against the estate ef Clerence Ff. Beiley, deceased, 
for services rendered him ae nuree during his lifetime from Mey 
2, 1917, to Kay 21, 19%, for certain leundry work done and for 
certain moneys advanced, On April 19, 1922, after » heoring, 
the probate Court allowed the claim te the extent of $1,576 as 
of elsss #6 to be paid in due course ef sdministration. From 
this order the administrator appealed to the “ireuit Court, where 
there was a trial de nove without « jury, remlting im the court 
finding the issues for the claiment and thet the order of the 
Probate Court be affirmed and entering judgment, om Decerbver 1, 
1922, in faver of the claimant in said sum. The present apveal 
followed. 

The bill of exceptions discleses that the claim was 
only allowed for the claimant's services as nurse for the period 
mentioned and to the extent of $1,576; that she cleimed (20 
per week for 159 weeks, or %3,180; and that of this tetel eum 
she had received on account monthly payments from the decessed 
in varying amounts ageregating $1,604, leaving a balance of 
$1,576. Ghe took the stand ns a witness in her own behalf 


and testified on direct examination, without objection, that 
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she acted as nurse for the deeaesed in Chierge from May 2, 1917, 
until his death on Hay 21, 1920, end thet she kept a eortain 
account book during thet period, which she produced. At this 
point the uttormey for the administrator objected to her testify- 
ing “further,” on the ground that she wes @ claimant prosemting 

@ Qlaim against the estate of us detrased person ond was not a 
competent witnese under the cetatute, all of which seid attorney 
must have known when the witness first tank the stand ond gave 

her name. ‘The court ullowe’ her to further testify that the 
entries in sadd beek were in her own handwriting and were made 

at the time of the respective dstes. Ths sdmission of the book in 
evidence was objected to by the »ttorney for the administrater 

but the court received it in evidence, subject to the objection. 
It showed various dates each month from May 10, 1917, to April 20, 
1920, and different amounts opyosite ench date, representing the 
said payments, ‘The witness was then cresseexemined by said attorney 
and further testified that she attended the deeraced as nurse, at 
the Palmer House, Chicago, continuously, day and night, during eaiad 
period, and that her expensexiat the hotel fer beard, ete., during 
gaid period had been puid as agreed, ‘aid attorney then moved that 
all of her testimony be stricken from the record, whitch motion was 
denied. Three other witnesses testified in behalf of the claimant. 
The testimony ef two of them showed thet during the period in 
question the condition of decessed was much that he needed the 
services of a nurse and thet the claimant acted as such. The 

last witness, the attending physician of the dereased, testified 
thet the claimant acted as murse for the @eceased and thet the 
ordinary and reasonable compensation for such services as she 
rendered was #25 per week. The claimant only claimed $20 per 


week. Wo evidence was offered on behalf of the estate. 
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Counce] for the estate contends that the court erred 
in pemitting the claimant to testify and in net g@ronting the 
motion to strike from the record all of her testimony. Some 
of her tertimony wns ndt obfected to until after she had given 
it and some was elicited on cresaeexemination. Under the cire 
cum@tances the court did net err. (Chicnzo Trust Co. ve Sagola 
dambex So., 242 Ill. 468, 474; People v. Sewhill, 299 Ill. 
393, 408.) 

énd we think that the court properly allowed the claim 
ant to twotify a° te her making the entries in the book, and when 
made, and in admitting the hook in evidence. (Miller v. Eratze 
Batttx, 179 Ill. App. 204, 206; MeGlassen v. Housel, Dx't'’x, 127 
Ill. App. 260; Allime ve. Brazee, Admx., 27 Il]. App. 595.) If it 
be thought that the book is not strictly a beok of account and ine 
admissible for that reason, it is te be presumed, inesmuch as the 
Gase was tried without a jury, thet the court only considered moh 
evidence as was proper, (Beggs, Adm'r, ve. Chicago Bonding & Jurety 
SO0, M7 Ill. App. 621, 627.) Wurthermore, the admission in evie 
dence of the book war not essential to make a ense for claimant. 
it merely showed certain payments which her attorney edmitted she 
hed reeeived. And we think thet the undisputed evidence wea 
surficient to overcome ony presumption that she had becn fully paid 
each month for her services. 

Far the reasene indicated the judgment of the ‘irouit 
Court will be affirmed, 

APVIEMED « 


Fitch and Barnes, JJe, concure 
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of the estate of ROGEN EDWARD WYQUIST, 


deceased, APPEAL FROM 
Appellee, 
CIRCUIT COURT, 
VBe COCE COUNTY. 
VLNER BS. VAUGHN, ARIioont VT A ror 
Appellant. Lo ted bh e 1 we ow VY 


MR. PRESIDING JUSTIGR GRIDLEY DRLIVYRED THE OPINION OF THR COURT, 


This is an action te recover demages for the death of 
Plaintiff's intestate, a boy Sel/2 years of age, occasioned by 
his being struck by an mutomobile owned and driven by defendant 
at or near the interscction of Sheffield and Wellington avemes 
in the City of Chicago, on Sunday afternoon, Octeber 26, 1919, 
about 5:45 pe. me Whe decaueed left him surviving his father, his 
mother, a minor sister and two minor brothers as his only heirs- 
at-law and next of kin. The declaration consisted ef three counts, 
The first count charged general negligence in the operstion of the 
automobile at the time and place. ‘The second and third countea 
respectively charged defendant with negligence in driving the 
matomobilie through a closely built up business portion of the city 
at a speed greater than 10 miles per hour, contrary to the statute, 
and in driving the automobile through es residential portion of the 
city at a speed greater than 15 miles per hour. The defendant 
filed a plea of not guilty. On the trial plaintiff called five 
witnesses and defendant seven witnesses. On the somewhat con- 
flicting evidence as to the detaile of the acaident the jury ree 
turned a verdict finding defendant guilty and assessing plaintiff's 
damages at $3,000. Judgment was entered on the verdict on 
November 15, 1922, and thie appeal followed. 


Sheffield avenue is a north and south street and 


Wellington aveme intersects it at right sngles. There are 
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double street car tracks in Sheffield avenue. The immediate dis- 
trict may properly be considered as a residential district, ale 
though there are some stores near the intersection. The defend- 
ant, a physician, was driving his eutamobile south on Sheffield 
avenue and crossing Wellington averme at a speed of shout 35 
miles per hour, according to the testimony of twe of plaintiff's 
witnesses, In the automobile were several quests. <A northbeand 
strect car, heving come to a stop immediately seuth of Wellington 
avenue to discharge passengers, hod started to cross that street, 
and the boy either walked or ran behind the car in a westerly 
direction, snd in attempting to cross Sheffield aveme was struck 
by the mu tome bile and suffered injuries from which he shortly 
thereafter died. 

Two grounds for a reversal of the judgment are urged 
and argued by counsel fer defendant. ‘the first is in aubstance 
that the teztimony of plaintiff's witnesses was wo exagrerated 
and unfair as te ceuse the jury te believe that defendant et md 
immediately before the accident was going at a reckless rete of 
speed, #0 that they “mulcted him in heavy demages for an accident 
that was entirely unavoidable.” We have reviewed the entire 
abstract of the testimony, end we think thet the jury were fully 
warranted in finding that the defendant wes guilty of negligence 
in running his automobile ut an exceasive rate of speed si the 
time and place and under the circumstances shown, sand that hig 
negligence was the preximate cause of the accident. The boy was 
only 5-1/2 years of age and his contributery negligence, if any, 
ia no defense to plaintiff's action. (Richardson v. Nelson, 221 111. 
254, 257; Chicago City Ry. Co. v. Tuphys 196 Tll. 410, 423; 
Chicsgo City Ry. Co. v. Wileox, 138 Ill. 370, 382.) 


The second greund urged is that the boy's parents, who 
lived in the immediate neighborhood, were guilty ef such con- 
trim tory negligence in allowing him to be on the street at the 
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time as bars a recovery. We do mot think so. ‘The boy was in 
company with a playmate and it does not appear that either 
parent knew that he had gone from home or that either hed eone 
sented to his going to the street intersection. And it cannot 
be considered negligence on the part of parents in failing to 
watch and to prevent active, healthy boys of %-1/2 years ef 
age from going outside the heme and upon the street except when 
attended by one of more mature years. 

Finding no error in the recerd, the judgment of the 
Cireuit Court will be affirmed. 

APYIRREDe 


Fitch and Barnes, JJe, concurs 
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THES HARGHLE ICE COMPANY, ) 
a corporation, 

Plaintiff and Appellee, APPTAL FROM 

WOUVICIPAL COURT 
VBe ( 
nm OF CiHICAGG, 

OTTO TA¥KL and LOUIS I. GOTTLIEB, 

Defendants. 


ON APPEAL OF LOUIS I. GOTTLIEB, 


Cp GP F 1 fr E o> 
a be . 
Appellant. 
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MR. PRESIDING JUSTICH GRIDLEY DELIVERED THE OPINION OF THE COURT. 


This is an appeal by Louise I. Gottlieb, one of the 
defendants, from a joint judgment of $175.66, rendered sgsinst 
him and Otto Temki by the Municipal Court of Chiesge on Nevember 
28, 1922, after a trial without ea jury. 

, he action was comcenced on November 2, 1922, against 
John Gpriecs and seid Temkl and Gottlieb, ceing business as or 
interested in the New Paradise Coffee Shop. Pisintiff's claim 
was for $173.60 for certain ice sold and delivered during the 
months of July, August and September, 192%, and during the 
month af October, up to and including October 17, 1922. It was 
not disputed that ice to the value claimed had been delivered 
by Plaintiff to the coffee shop ar restaurant at No. 708 “eet 
North avenue, Chicago, at the request of Temkl. <All three 
defendants were served with process. The defendant, Gettlieb, 
alone filed an affidavit of merits, denying that he, at any time 
was doing business as said New Paradise Coffee Shop jointly with 
his co-defendants, or either of them, ond further denying that 
he wae jointly liable with them or either of them. luring the 
trial, on plaintiff's motion, the action was dismissed as to 
the defendant, Uprisee 


Plaintiff, to sustain its case, called all three 
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defendants az witnesses under section 33 of the Municipal Court 
Act and they severally testified. It appears that during a 
portion of the month of July, 1922, and for several preceding 
months Oprics and Temkl operated the restaurant aw partners. 
During July, 1922, Oprice decided to sell out his interest in 
the business, and Temkl went to Gottlieb and requested him te 
advance the necessary money to purchase Oprice’ interest. 
éfter negotiations Gottlieb agreed to lend Yemkl one-helf of 
the amount necessary to purchuse Oprics’ interest on condition 
that the latter would accept the netes of Temki for the other 
half, The deal wae finally closed on duly 24, 192%. Temki 
signed certain notes and delivered them to Gottlisb, and 
Gottlieb gave Oprics $1650 in cash and the same smount in 
Temki's note#. At the same time Temki and Oprics executed an 
assignment of the lease, which they held aa lessees of the 
premises, to Gottlieb, and they also executed a bill of sale 
of the fixtures, etc., to Temkl. These papers were delivered 
te Gottlieb, os he claims, as security fer the enen whieh he 
had paid to Gpries at Temkl's request. According te Cprics’ 
teotimony, Temkl, at the time of the consummation of the deal, 
assumed all of the liabilities of the old pertnerahip. iube 
sequently Oprics sold te Gottlieb at a discount all of the 
Témk1 notes which he had received. TemkKl operated the 
restaurant after July 24, 1922, and up to October 17, 1922, 
when Gettiieb took-possession of it and put im a man, named 
Yallmen, to operate it, until, ae Yaliman testified, Gottlieb 
and Temkl hed ceme to an agreement. ‘“eliman was opereting the 
reataurant at the time of the trial. Temki's testimony wes 
te the effect that since July 24, 1922, and up to October 17, 
1922, he operated the restaurant os manager or agent for 
Gottlieb. 
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it is clear that Gottlieb and Temkl cannot be held 
jointly liable for the ice delivered by plaintiff during July 
and up to October 17, 1922, and thet, in view of Gottlisb's 
affidavit of merits denying such joint liability, the trial 
court erred in entering the joint judgment appenled from. 


(Kadish v. Bullen, 10 Ill. App. £66; Limousine ond Carriage 
Ufg. Co. v. Shedburne, 185 Ill. App. 403, 406.) And we do not 








think thet it was sufficiently proved that during the period 
mentioned Gottiieh was the owner of the restaurant, and, theree 
fore, liable as an undisclosed principal for the ice which Temki 
erdered. Consequently, we cannot agree with the contentien of 
counsel for plaintiff thut the canse should be remanded with 
directions to the trial court, as im the Shadburne case, supra, 
to require plaintiff to elect whether it will take judgment 
against Temkl or Gottlieb, and when such election is made to 
enter judgment accordingly. ve think that, as to any liability 
of the defendant, Gottiieb, for the ice in question, there should 
be anew trial. <Accordingly, the judgment of the Municipal Court 
is reversed and the cause is remanded, with the migsestion that 
Plaintiff elect against which of the two defendants it will pro- 
eeed in this action, and amend its statement of claim accordingly, 
and that after such election and amendment a new trial be had, 
REVEASHD AND REMANDED, 


Barnes and Fitch, JJ, concur. 
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A. KAMENJARIN, ) 
Appellee, 
APPRAL FROM 
VBe MUNICIPAL COURT 
) OF CHICAGO. 
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MRe PRESIDING JUSTICH GRIDLEY ê run OPINION GF THE COURT. 


On February 20, 1922, in the Municipal Court of 
Chicago, plaintiff omsed a judgment by confession for $233 
to be entered in his faver on defendent's judgment note af $200, 
dated Jarmary 14, 1921, payable on demand to plaintiff's order, 
with interest at the rate of six per cont per enmum after dete, 
and previdiag for $20 attemey's fees. The amount of the judg- 
ment entered against defendant incinded the face of the note, 
accrued interest, and attorney's fees. UOnbseqently, on motion 
ef defendant supperted by his affidavit, the judgment was opened 
end defendant was given lesve to defend, the judgment to stand 
a8 security, etc. Gm the first trial the court found the isuues 
agsinst plaintiff, mt a new trial was granted. Gn the second 
trial there was a finding against defendant and it wae adjudged 
that the judgment entered by confecsion stand confirmed as ef 
the date of the rendition thereof. Defendant appealed. 

The bili of exceptions discloses that the emise waa 
tried on an agreed statement of facts, aupplemented by 
additional evidence. It appesrs that on January 14, 1921, the 
parties executed o written contract, wherein defendent agreed 
te purchase at the price of $4,500, a certain piece of improved 

real estate in Chicago, Illinois, and plaintiff agreed to sell 
the premises to defendsnt at said price, and to convey te defendant 
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“a good and merchantable title thereto by general werreanty deed,” 
subject, however, to certain existing leases, taxen, assenaments, 
ete., and alse subject to a mortgage of $2,000, due May 1, 1922. 
It was further provided in the contract that defendant, as pur- 
chaser, “has paid $200 aw earnest money, to be applied on such 
purchase when consummated,” and agrees to pay within five days 
efter the title hus been exumined and found good, or accepted by 
him, ‘the further eum of $1500, * * provided a good and sufficient 
general warranty deed, conveying to said purchaser a good and 
merchantable title to suid premises (subject am aforesaid), shall 
then be ready for delivery; the bajance of $1,000 ahall be paid 
on or before one year, with interest from the date hereef at the 
rate of six per cent per annum, payable semi-anrmally, te be 
secured by the purchaser's netes and mortgege or trust deed of 
even date herewith on said premises.’ it was further provided 

in the contract that a certificate of title ismed by the Negistrar 
of Titles of Cook County, or a complete merchantable abstract of 
title, or merchantable copy, brought down to date, or merchantable 
title guaranty pelicy, shwild be furnished by the vendor "within 
@ ressonable time;" thot the purchaser or his attorney, if an 
absatract or copy be furnished, should, within ten days after ree 
ceiving wich abstract, deliver to the vendor a note or memorandum 
in writing, specifying in detail the objections to the title, if 
any; thet in case material defects be found in the title ami se 
reported, then, if such defects be not cured "within 60 days 
after euch notice thereof,” the contract should, at the purchaser's 
option, become absolutely null and void, and said earnest money 
should be returned. It wae further provided in the contract that 
“should the purchaser fail te perform this contract promptly on 
his part, »t the time and in the marnmer specified, the earnest 
money paid «s above, shall, ot the option of the vendor, be ree 
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tained by the vendor «as liqmidated dumages, and this contract 
ehall thereupon became und be mill and void." 

It further appears that the $200, mentioned in the 
contract as having been paid by defendent os earnest money, 
was not in fact paid at or before the time of the execution of 
the contract, but that “in lieu thereof*® the judgment nete in 
question was delivered to plaintiff; and that, on the day 
following the execution of the contract and the delivery of the 
note, “defendant notified plaintiff thot he, the said Mike 
Kristich, wold not proceed with the purchese of the said preperty, 
and then and there repudiated his contract.* The evidence does 
not disclose why defendant decided te remdiate the contracte 
It further appears that at the time of its execution plaintiff 
owned an “equitable interest" in the premises, thet he was the 
ewner and holder of another contract made with the owners of the 
fee simple title to the premises to purchase the same, that he 
acquired said equitable interest on Woevember 17, 1920, and that 
at the time of the execution of the contract in question, he had 
peid a large part of the money contracted to be paid under the 
terms of said other contract. It further appeure that plaintiff 
did net tender to defendant any Sbstract of title or guaranty 
policy, or deed, to the premises, and, ufter defendant's said 
repudiation, took no further steps towards the consummation of 
the contract in question. 

Under the previsions of the contract end the fects 
in evidence, had defendont paid to plaintiff the earnest money 
of $200, instead of giving to him the judgment note sued on, 
we think it clear that plaintiff eccould have properly retained 
goeid sum as liwideted damages. And we can see no reason why 
plaintiff should net be allewed to have judgment confeeved on 
defendant's note according to its terms, which note was taken 
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by plaintiff in lieu of the §200, stipulated in the contract 
ae having been paid es ¢arnest money. vefendant on the day 
following the execution of the contract peremptorily repudiates 
it. And certainly i+ wes not incumbent on plaintiff to there~ 
after tender an sbsatract, or guaranty policy, or deed, becouse 
euch tenders, in view of defendant's attitude, would have been 
useless and were unnecessary, (Fleming ve O'denobue, WE Ill. 
$95, 598.) 

fhe main point relied upon by defendant's counsel 
for a reversal ef the judgment is that plaintiff did not have, 
at the time of the exemtion of the contract, such title to the 
premises as justified him in holding defendant to the etrict 
terms of the contract. Im our epinion the point is without 
merit. It is to be observed that in the centract plaintiff 
did not cevenent that he possessed a goed title to the premises 
at the time of the execution of the contrast. His covenant 
was thet he wovld convey to defendant by general warranty deed 
"se good and merchantable title” te the premises. At that time 
he had an “equitable interest" in the premises. Ey the terms 
of the contract he had « “resconable time” within which to 
furnish an abstract of title, ctc., md defendent haa ten days 
in which te exasine the abstract, etc., and thereafter, if 
material defects were found in the title, plaintiff had sixty 
days, after notice of the defects, to cure them. It was only 
required that plaintiff should heve a cued and merchan tebdle 
tithe when the time arrived for the tender of a warranty deed, 
which tender was rendered useless by defendant's said 
repudiation ef the contvact. In Hunkle v. Johnson, 30 Ill. 
328, 832, it was decided in substance that where a vendor 
gold land, te be paid for in insteliments, with cavenants on 


his part to senvey a good title, it might be no defense to an 
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ection brought te recover the first instaliments before the 
last one became due that the vendor then had no title, for he 
had the whole time until the contract matured to obtain the 
titie, and that it would be a good cnower to such a defense 
for the vendor to show thet, although he did not hold the title, 
he controlled it, so thet he could in fact perform his covenant. 
See, also, Ashbaugh v. Murphy, 90 Il]. 182; vane v. Torry, 
174 Ili. 595, 602; Lang v. Hedenberg, 277 Ill. 363, 374; 
Thompson v. Hoppert, 120 111. App. 588. In the Thompson case, 
last cited, it is said (p. 595): “A vender who acrees to 
convey a good title ot a future dete, after the completion of 
various payments to be made isa not required te have the title 
when he mekes the contract, or st any time prier to the tender 
of the last payment. He is entitled to the entire lire of the 
contract in which te procure the title, and it is therefore no 
excuse by the vendee for a failure to make any of the intere 
mediate payments thet the vendor has not sequired title.” 

Yor the reasons indicated the judgment of the 
Bunicipal Court ef Chicage is affirmed. 

AFYIRWED « 


Bemes end Fiteh, JJe, concur. 
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IN THE MATTER OF THE ESTATE OF } 
ANNA C. BRHREND, deceased, ) 
) APPEAL FRoN 

GRORG? BSHARND, 

Claimant and Appellant, CIRCUIT COURT OF 

V8 ) COOK COUNTY. 

EDWARD BIHREND, as administrater 
of said estate, haoanwtiwyr ar re 

Respondent and Appellee. fe oD f bolhe vw @ 


MR PRESIDING JUSTICY GRIDLEY DELIVERED THE OFINION OF TH# COURT. 


Anna C. Behrend, about 73 years of age, departed this 
life intestate at Chieago on May 9, 1920, and one of her sons, 
Bdward Behrend, was appointed by the Probate Court of Cook County 
as administrater of her estate. For several yeare priar to her 
death she owned and Lived in an apartment building at Ne. 1800 
Belmont avenue, Chicago. George Behrend, another sen and une 
marricd, lived with her. Until about two months before her death 
she also owned an adjoining building at "No. 1802 Belmont avenve, 
where a third son, Fred #. Behrend,resided. Abeut one year after 
her death George Behrend filed in the Probate Court the fo Llewing 
Claim agsinst her estate: 


"To expense and upkeep of an automobile used 
for the penefit ef AnnR Ge POPE scscccvecsvnvecscsesceGdgQOO 


To painting end repairs of 1802 Belmont svenue...cercooe 150 


fo services rendered as nurse and constant attendant 

during the period from 1915 te 1920 while Anna Cc. 

Behrend was i121 and decrepid, and unable te take 

eare of herself. Value of services renderedsceesscosec cht 000 


fo painting and decorating premises at 1500 
Be lmont avenue in errr rar aa re a eee era eee ae ee ee ee 50 





Total amount due and unpaid......... ............ 43. 200" 
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On April 26, 1922, softer hearing evidence, the Probate 
Court disallowed the claim ond the claimant appealed to the Cire 
euit Court, where there was a trial de novo before a jury, re- 





siting in a verdict finding the issues for the administrator. 
The claimant's motion for o new trial was overruled, and on 
October 14, 1922, the Cireuit Court entered the judgment agninst 
him which by this appeal he seeks to reverse, 

Cne of the grounds urged for a reversel of the judgment 
is that the verdict is contrary te the evidence and to the law. 
We do not think so. As to the first item mentioned in the claim 
it appears that the automobile belonged to the claimant and was 
used by him for his own pleasure and convenience. While deceased 
in her lifetime sometimes rode as a passenger in the su temobile 
at claimant's invitation, it is clear that the expense of running 
it and for repairs conriot properly be charged against the estate, 
As to the other items of the claim it is to be presumed that the 
alleged services, as nurse and attendant andin doing the painting 
and decorating and making the repairs mentioned,were performed 
gratuitously, in the absence of on express contract for payment 
or of facts and circumstances from which an agreement to make 
payment may be implied. (29 Cye. 1620-33; 18 Cyc. 412614; 
Willer v, Miller, 16 IL. 296; Faloon v. MeIntyre, 118 111. 292, 
298; Switzer v. Kee, 146 Ill. 577; Heffron v. Brown, 155 Ill. 
322, 326.) We think that the jury were fully justified from the 
evidence in finding that there wee no contract either express or 
implied for payment by the mother fer the alleged services. ‘The 
statements made by the mother while living, as testified to by 
certain of the cleimant’s witnesses, were not such as required 
the jury to find for the claimant in any amount. (Schwachtgen 
Ve Schwachtgen, 65 Ill. App. 127, 129.) and we do not think 
that the admission of # certain statement claimed te have been 
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made by the deceased during her lifetime out of the presence 

of the claimant, and showing improper conduct on his part 
towards the deceased, wae such error as requires a reversal of 
the judgment. ‘The verdict was right, substantial justice has 
been done between the parties, and, in our opinion, the 
admission ef the statement was not prejudicial error. (Newkirk 
v. Come, 18 Til. 449, 484; Hopkins v. Indianapolis & 2t. Louis 


Le CO eg 78 Ill. 323 Sshe lman Veo Hawalts 220 Ill. APRe 69,4 70.) 
For the reasons indicated the judgment of the Cirevit 


Court is affirmed. 
AP FIRMED. 


Pitch and Barnes, JJe, concur, 
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FOUNTAIN INN OXL MILL CO., 
@ corporation, 


Appellee, | APPEAL FROK 
) MUNICIPAL COURT 
VBe ) 
OF CHICAGO. 
HATIONAL LUMBHA MUTUAL INSURANCE } 
COMPANY, a corporation, {> Va ¥ { PE Oy 
Appellant. fe O tL dolte OY 7 


MR. PRESIDING JUGTICH GRIDLEY DELIVERED THE OPINION OF THN COURT. 


This is an appeal by the defendant insurance company 
of Chicago, Illinois, from a judgment for 91,305.28 rendered 
egsinet it by the Municipal Court of Chicage on November 28, 
1922, in an action tried before the court without a jury upon 
@ policy of fire insurance, No. 5201, fer $1%0 ismued on 
Ostober 27, 1919, 

Piaintiff's mili and plant was at Fountain Inn, South 
Carolina, and on November 24, 1919, while the policy sued upon 
and other policies issued by other insurance companies were in 
full ferce and effect, a fire oceurred resulting in the 
destruction of all of plaintiff's property covered by the 
policies except twe buildings. The proportienate share of 
the less under the policy sued upon amounted to $1,303.28. 
Defendant refused to pay to plaintiff any amount under the 
Policy, and on November 22, 1920, the present action was 
comuenced. 

One of the conditions of the policy was in subs tance 
that, if a fire ocourred, the insured should give immediate 
notice in writing of any less, and within 60 days after the 
five *render" written proofe of loss. Defendant's sole 
defense, as disclosed in the affidavit of merits sworn to by 


its secretary, ¢. G. Gilkeson, was that plaintiff did not, 
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within 60 days after the fire, “render” the proofs of less ree 
quired. It appears thot immediate notice in writing of the 

loss was given by plaintiff to defendant's agents, A. F. Houts 

& Co., of New York City, through whom plaintiff had procured 

the policy; that prior te December 5, 1919, both defendant and 
Gilkeson, ita secretary, at Chicngo, had been informed by Houte 
& Co. of said loss; that during December, 1919, . &. Hankin, 

an insurance adjuster at Savannah, Georgia, employed by plaine 
tiff, and other adjusters representing certain interested 
compsnies, had reached an adjustment; that on December 16th 
Rankin wrote defendant concerning seid adjustment, advising it 
thet when the proper appertionment of loss had been made he would 
forward to it proofs of loss properly signed; and that proper 
proofs ef loss were mailed in apt time te defendant at "Chieage, 
lilinois,” by Hankin from Javannah, on December 31, 1919. 

Rankin testified by deposition on direct exeminatien; "I pere 
somally placed this proof of loss in an envelope, sealed, and 
addressed it te the National Lumber Mutual Insurance Company, 
Chicago, Iliinois, which was the only address and the full addéreas 
shown on their policy of insurance, and I personally placed said 
proof of iosa in the United States mail in Savannah, Georgia, on 
or ebout December 31, 1919." On cross-exumine tion he testified 
that the letter written by him te defendant and which was placed 
with the preofs ef loss in enid envelope, was dictated by him on 
Desember 27th, that the actual mailing was delayed te either 
December 29th or 3ist, but that he was sure thet he personally 
“mailed” the letter net later than December 51, 1919, He further 
testified thet, not receiving an aclmewledgment fram defendent 

of the receipt of the letter, he, on January 25, 199, (the 60th 
day efter the fire) from Savannah, telegraphed defendent te 


"Chicago, Iliinois,”" as follows: “Wire if received preefs of 
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lose mailed December 29th, Fountain Inn 611 Mill, Fountain inn, 
South Carolina; fire November 24th.” Defendant did not reply 
te this telegrem although it was reecived early in the af ternom 
of January “3rd, and, becouse of the non-receipt ef any reply, 
Rankin on the same day prepared duplicate proofs of loss and 
enclosed them in a letter addressed to defendant at "Chicago, 


Tilineis," and directed that the letter be immediately registered 
end mailed. This letter was not in fact registered or mailed 


until January 24th (the Glst day ofter the fire), pt it was 
received in due course by defendant ot Chicego, and on February 
gud, defendant, per Gilkeson, acknowledged ite receipt tut dew 
clined to accept the "purported proofs ef lose" and denied 
liability under the policy on the ground that said proofs of 
less had not been rendered within the time required. 

Gilkeson, ¢ulled os defendant's witness, testified in 
substance on direct exsmination that ae secretary of defendant 
he handled a]i of ite cerrespendence between November 1, 1919, 
and the middie ef February, 1920; that he did net anewer Aankin's 
telegram ef January 23rd; that he received the duplicate proofs 
of loss ferwarded by Rankin about January Slst; and that said 
duplicate was the only proofs of leas which either he or the 
defendant had ever received. Om cross-examination he testified 
in substance thet eametimes he was out of town and when absent 
from the office his assistant, Mre. tuhaffer, opened all the 
company's incoming letters, #nd that these which needed immediate 
attention “she attended to, tut the rest she left on my desk, 
ineluding eopies of whatever she had attended to;" that he did 
net anewer Rankin's telegram of Jnnuary 25rd, for the resson that 
it was received during his absence from the office and when he 
returned two days later it was then too late to wire cr write a 
reply and he "desired te look inte the matter;" and thet he did 


mot answer Hankin's letter of December 16th, because he "did not 
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think it called for an answer and becouse it is the assured's 
duty to furnish insurance companies with proofs of loss.” 

Mrs. Sheffer, Gilkeson's osnistant, was not called se « witness 
by defendant. 

Inasmuch as the duplicate preofs of loss were not 
mailed in time under the provisions of the policy, the only 
question of fact for the court sitting se a jury to determine 
wee; Vere the proofs of loss, mailed by Rankin on December 31, 
1919, received by defendant at Chiecaga, within the 6 day period 
following the fire of “November 24th; The trial court #¢@ found 
and we canot agree with the contentions of defendant's ceunsel 
that the finding is manifestly against the weight of the evidence 
and against the law. 

It is well settled that proof of the mailing of a 
letter, properly addressed, is prima facile evidence of its having 
been received by the party te whom addressed, but that this is 
a mere presumption of fact which may be rebutted. (Meyer v. 
Krohn, 114 Ill. 574, 886; Young v. Glape, 147 Ill. 176, 190; 


Ashley Wire Co. v. Illinois Steel Co., 164 Ili. 149, 158.) 
Such presumption of fact, as regards Henkin'’s letter of December 





Sl, 1919, contsining plaintiff's proofs of loss, was attempted 
to be rebutted by the teutimony ef Gilkenon, defendant's 
secretary, to the effact that neither he nor the company ever 
reeeived the letter. But “it hae been held that evidence of 
non-receipt, even though it consist of the addressee's powitive 
denial ef receipt, does not nullify the presumption, ut lesves 
the question for the determination of the jury under #11 the 
chroamstences, with such weight given to the presumption as they 
think it entitled to.” (16 Gye. 1070; 22 Corpus Juris 102) 

In several decisions of the appeliate court of this vtate for 
the second district, this holding has been fellowed. (Kewanee 
National Bank v. Ladd, 175 Iiie App. 151, 156; Haj v. smerican 
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Bottle Co., 182 Ill. App. 636, 642; Waken Ve West, 217 
Ill. App. 199, 201.) It has been held that "the testimony of 
the addressee that the letter wus not received should be ree 
garded with caution - with the greatest amount of caution - 
where nonereceipt, if preved, would relieve him ef » mrden.” 
The language of the court in Wakenight v. West, supra 
(16 Cyc. 1071; Kewanee National Benk v, om 
applicable, viz: “In thie case the appellant testified that he 
did not receive the letter; and if the jury had be Meved the 
appellant, the presump tion of law would have been rebutted; 
but it is evident: that the jury did net believe the appeliant, 
and it was the provinoe of the jury not to do se, if they thought 
his testimony in that ragard unworthy of belief .* 

But it is urged by counsel for defendants that no 
Presumption obtains that Kankin's letter of December Zlst was 
reacived by defendant becwmse his testimony dees not disclose 
thet he put @ stemp on the envelope. It was brought out in 
cress-examination that he personzliy “majled"® the letter. This 
is sufficient. In 3 Words and Phrases (New series) 208, it is 
seid: “The gerieral atatement of one that he ‘madled’ a letter te 
another is sufficient evidence thet he did everything necessary 
to raise the presumption thet it wes received in due course of 
meil;* and that "the word ‘mailed’ implies the payment of the 
necessary postage." (ee, also, Pier v. Neinrichshoffen, 67 Mo. 


163, 169; City of (maha v. Yoncey, 1 Neb. 261, 268; sovthern 
Umgine Yorks v. Yeughen, 98 Ark. 388, 392.) 


It is further argued thet the letier was not properly 
addressed so as te raise the presumption of its reecipt by 
defendant, inasmuch as the address was “Chicrgs, Lliinois," 
without any atreet or number written on the envelope. hile it 
ie true that there are decisiona holding in substance that, 
where the addressee resides in «2 city ef considerable size, the 


receipt by him of a letter cennot be presumed, unless his cerrect 


he 


LE {AD . 558 -QqA ELE Sei 92 sietoe 
Yo yom? ost eht? set? Let anced sa Fh (LMR GOEL nga « 
61 od blwade bowie os yom sew toltel sit Gag? eavewthhs . 
- netiuse YW treme tastavrq end athe + aodsuee dade ; y 
FY sng er garg peri mete ep gai 
| st Sancho Soma AOR cays 06) x 


we 
od Sake Gok RTNN SmmLtones ent enso aber tt Rey | 
ott bevelled bet qr wit IW dae jratrot alt sehepet Pen ; 
jdot sna aed aver Bloor wel Yo noth Gmumotg ves snit. 
ial Poqes omf evorlod fox £25 Yueh off Jett Qmebive at 4 
scigwons volt DE .o6 ob OF dor eeut edt he epwivotq edt saw 
S.tetind Yo wisxowme Gioget tact md yptomb . 
62 tou? Gtrehoe toh 16% Lvwanoo wW Sagan et ey Cees oa 
net 2af6 Tehexded Yo toftel olattaan tos? enhatdo mottqwweig 
 gobko rth tem eseb yromisued ahd co mond smahanter yihenaanet 
Bh fue deve soG ST waqalerae ant so camte @ gay oh ead 
chtS Vad tok ad? “Hotta ehfanmaneg ai taut? me, — 2 
wt 2h ,808 (eebros 9H) aosamtt dan Bbrow & at smo namo 


of meeteL ue 'hektam' wf tad? «tro Ys — Lousmay, sf shbee 
Werk aoen seidherors Pth on teat? ao whive toete two ed ates — 
29 BUTI Su AE evisoey sow 92 fact MOnRQowE aAy ea bee et 
wt? Yo taremmor oft ekiqnd 'boltant brew od?" Saad dna * Stew 
08 9% qneMorledDamte’ .v Take .oukn .ov0) “eget con yeeseeoon 
tpt yoe {ROL Le «Sat Lo eeRerWT «wv gauss Dm wrth | sede yeOe 
(.9@6 , S85 .xcA OP omnes’ .v ogoF ensna 

_iTAGMG fen sew tole os Od? Puld DomNRS Lee Of FE 


vd ?qleney eel Yo wetrqusmesg eff onions of so 08 Benegtbhe 
",e20atiit ,onw til” car enethhs we 19 dy end —eepkereled— 


2 olte § .eqeferio off 0 aetGirw tedeemn to Some pee Swodd ie 

etn? vonataion at yoEbion amohateot ow etode doete ear ot 

att .mate wider divwe to wite » at audicey saouethts) st? eta 
boexcvee cbt sasdou .denmueecc ad 2 Ofnch “areal 2 Ye nba ett mle 











o fhe 


, address wes shown to be on the envelepe when mailed, including 
the correct street and number where he resides or dees business 
(22 Corpus Juris 98), we do not think that such decisions are 
emtrolling under the focte shown in the present case. The only 
addreas ef dufendumt appearing on the policy as issued to plein- 
tiff wes “Chicago, Iliinois.”" By issuing w policy, giving only 
such general oddrese, defendant held out te plaintiff ant ites 
other policy holders that mail matter so addreaved toe it would 
reach it. Furthermore, it appears that defendant is « well-ikmewm 
corporstion, doing considerable fire insurance business in Chicago, 
and that other letters, including the letter containing said 
duplicate proofs of losa, and a telegram, addressed to it at 
Chicag® without giving the street and number where it hed its 
office and did business, promptiy renched their deatin« tion. 
(See Kewanee National Yank ve. Ladd, 175 Tlie Appe 151, 156; 
Govell v. Western Union Telegraph Cos, 164 Moe ABD. 630, 636.) 
In the Covell case, last cited, it is suid (pe 637); "It 
stands admitted that the second letter, mailed teo late to be 
received within the 60 day period, but directed exactly es the 
first one, was promptly delivered, and this given sup ert to the 
inference that the firsat one wae also promptly delivered .* 

Por the reasons indicated the judgment ef the Municipal 
Court is affirmed. ; 

AFFINUED. 


Barnes and Piteh, JJ., concur. 
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WILSON B. GOLDEN, ) 
Appellee, APPEAL FROM 
! GIRCULT COURT, 
VSe 
COOK COUNTY. 
COUNTY OF COOK, Ot TA my — 
Appellant. Ky ae | Bethe Do ¢ 


MR. PRESIDING JUSTICE GRIDLEY DELIVERED THE OPINIGN OF THE COURT. 


On April 5, 1922, in the Cireuit Court ef Cook County, 
pisintiff cemonced an action in sssumpeit, against the County 
of Cook te recover the sum of $9,584.50, which, «s he claimed, 
was due him for unpaid salary aa an elevator operator at the 
Caok County hespital, in the classified civil service of the 
County, from March 1, 1914 to March 31, 1922, which position he 
alieged he had "not been permitted to cecupy* at any time dwring 
seid period, although the necessary appropriation therefor had 
anrusilly been made. Plaintiff's declaration consisted of a 
special count and the common counts to which defendant filed a 
Plea of the general isoue and three specinl pleas. There was a 
trial without a jury, resulting in the court on Jenuary 16, 1923, 
finding in plaintiff's favor and entering judgment againat 
defendant in the amount claimed. ‘This appeal followed. 

On April 1, 1914, plaintiff comrenced in said Cirmit 
Court a prior action agsinst defendant. In his declaretion then 
filed he slleged in substance that on March 23, 1901, he took 
the civil service examination fer the position of elevator 
operator at said hospital, passed the exemination with the required 
percentage and wes placed on the eligible list; that on July 15, 
1901, he was duly appointed to the position, and thereafter worked 
in the position until July 15, 1915, when he was laid off; that 
such proceedings were thereafter had thet on October 6, 1915, he 
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was reinstated and given a furlough of ene month; that in 
November, 1915, without cause and without charges being preferred 
against him, defendent "refused to permit him te perform his wrk 
as such ¢levater eperntor, since which time he has perfermed no 
work in such pesition;” thet during the years 1911, 1912, and 
1913, he had received less than the amount appropriated fer the 
position (viz., the wages of a laborer instead of en elevator 
operator) and that for the Inst 5-1/2 months of the year 1913, 

and fer the first twe months of the year 1914 he had received 
nothing; that defendant, without cause, hed prevented him from 
working in the position since July 15, 1913; that he had made 
diligent search to obtain other employment without succeses and 
that he had not been laid off for lack of work or for lack of 
apprepriation. He claimed thet he was entitled to recever the 

_ total sum of 91230, being for the most part the difference between 
what he hed been paid as wagee during the years 1911, 1912 and 1913 
and what during those respective years had been ap ocrepriated for 
the position. The only defense made, as disclowed by defendant's 
special plea snd its theory upon the trial, was that plaintiff hed 
not passed the civil service exomination «t the required percentage 
ef 76 (having originally been marked ot 68), and his eppointment 
was contrary to the rules of defendent's civil service comission 
and wee muli and void, and, therefore, pliskntiff could be re~ 
moved from the position without compliance with the proceedure 
prescribed by statute for removal from the classified civil sere 
vice. The records of the commission were somewhat faulty in that 
they did not disclose with certainty whether or not plaintiff 

had passed his exomination with the réeqmired percentage, but it 
appeared thet he had in fact baen registered as an eligible 
elevator operator, had been appointed to the position, had accepted 


the appointment, had performed duties thereunder and for several 
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years at least had received the entire wages appropriated. It 
further appeared that commencing in 1911 and continuing down to 
July 15, 1915, when he was laid off, he received less than the 
amount appropriated for an elevator opernter. At the conclusion 
of the hearing of said prior action the court on Januery 16, 
1917, directed the jury to return a verdict for plaintiff in 
seid sum of $1,230, as claimed, which the jury did. Yor some 
unexplained reason judgment was not entered until November 23, 
1920, nearly four years thereafter. Defendant appealed to this 
aprellate court, and on Jamuary 17, 192°, the Judgment was 
affirmed. (Golden v. County of Cook, 224 Ill. App. 626, opinion 
abstracted.) In the epinien then filed we ssid: 


"If therefore we ge 4 presume the regularity of 
proceedings in placing plaintiff'ea neme on the regieter 
end that it was merely through inadvertence that his 
corrected rating of 70% was not transferred thereto, 
then the judgment should be effirmed. * * Benides, the 
proceedings having been regular in every other reapect, 
he having been certified te the appointing power as on 
the liet ef eligibles, and appointed on the assumption 
that such certificate was in accordance with the law 
end facts, and having retained the position under the 
appointment for 12 years, we think th se facets should 
eperate as an estoppel to question the legslity of his 
appointment or his right to the compensation for the 
position as legally appropriated for. It is urged that 
the salary he received during the years referred to was 
thet allowed for a laborer, and that seme months after 
he was iaid off the comuisaion offered to reinstate him 
to the position of laborer. “hile there ie no evidence 
of what aalaery e luborer received these facts present no 
defense to his rignt te compensation according to 
appropriations for the position fer which he was 
registered and appointed." 


In plaintiff's declaration in the present action he 
set forth in hace verba his declaration in the prier «ction, 
the substance of defendant's special plea thereto, the verdict 
and judgment, and the affirmance of the judgment by this apoeliate 
court, and alleged that on March 3, i922, defmduant had paid to 
him the sum of $1,428.58, which was the amount of said Judgment, 
interest and costs, and he further alleged thet the judgment “is 
res adjudicata of the fact that plaintiff is an elevator operator, 
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an employee of Cook County in the classified service, and entitled 
to ali the emoluments and selary appropriated fer said position.* 
Plaintiff then set forth the approprintions made ennmwelly by 
defendant for elevator operators for the years from 1914 to 1922, 
inclusive, and further alleged that for the period from March 1, 
1914, to Merch 31, 1922, he had received no pay as elevator operator, 
and that, crediting the amount paid him on said judement, interest 
and costs, there was due him on March 31, 1922, the sum of $9,894.50; 
that no charges had ever been preferred against him and that “he 
still is ond remains an elevater epernter of the County of Cook, 
entitled to all rights and privileges of seid empleyment and to 
receive the salary or weges as appropriated during the peried for 
said position;" that without cause he was "prevented by defendant 
from working” in said position from July 15, 1915, thence hitherto, 
end particularly from Kareh 1, 1914, thenee hitherto, during which 
time he made diligent search to obtain employment from other pe reons 
but was unable eo to do; that “during said peried” he ws net kept 
from work because of lack of work or lack of apyroprintion or for 
any other necessary cause; and that defendant “withmt just cause 
er excuse" has refused to pay him the balance of his wages ae an 
elevater operator during said period, or the balance of the money 
appropriated for the position during said periade 

Defendant's three ape cial Pleas were in substance; (1) 
That plaintiff aubmitted to and sequiesced in his lay-off on July 
15, 1925, and from thence hitherto; thet he hes not since reported 
for cuty, or parformed, or offered to pexform, any work as an 
elevator operater or othe rwise for defendant, and has not eince 
brought any direst or proper procceding te reinetate himself in 
said position; and thet by reason of his failure this to act he 
has abandoned the position. (2) That by reason of plaintiff's 
said acquiescence and submission the position has been filled by 
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others, and that the monies appropriated for the pesition have 
from time to time been paid to them. (3) Plee of the statute 
of limitations of five years. To these special pleas plaintiff 
filed replications, in which he denied the facts stated in the 
pleas and further alleged in substance tht said former judgment 
was res sdijudicata of the iasues involved in the present action. 
On the trial plaintiff testified in subetsnce that from 
March 1, 1914, to March 31, 192%, he had "stood ready, willing 
and able to work" as an elevator man; that during these yeurs 
he had no work which paid a salsry end hed been unable to get work 
thoughhs tried se to do; that efter he was [nid off im July, 1913, 
he never went back and offered te wark as an elevator man for the 
Teagon thet *he head no authority to go back;* and thet he never 
brought any ection to test his right to be reinstated in the 
position or the right of defendant in laying him off. Plaintiff 
also introduced in evidenee bis decinration in the former action, 
the judgment therein rendered and the payment of the smount thereof 
to him. Hie alao showed that appropriations had anmailly been mode 
by defendant for said position and the smounte appropriated. His 
attorney made certain computations, claiming that 79,584.50, was 
due plaintiff, after deducting the nmeunt peid in satisfaction of 
the judgment in said former action. Orcfoendunt introduced evidenee 
which showed that st a meeting of defendant's civil service commissim, 
held on November 6, 1915, seid commission entered a finding in its 
records that plaintiff, "holding the position of laborer in the Cook 
County hospital,” had failed to repert for duty, and had “abandoned 
his position in the classified service,* and also entered an order 
that plaintiff be removed and “his resignation recerded in come 
pidence with the terms of section 4 of Rule 7.* The said soetion 
of the rule, also introduced in evidence, provided in part that 
"failure to repert for duty at the expiration of a leave of absence 


* ® shall constitute a resignation, providing that a county empley- 
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ee, on denying in writing the validity or sufficiency of 2 resignation 
recorded against him, shall be given an opportunity to be heard et 2 
time to be fixed by the commission within 30 days from the dete of 
such revignation, but after the lapse of % days the validity or 
sufficiency of such resignation chall not be cuestioned.” Defendent 
also showed by the testimony of Philip Sharkey, Chief Clerk in the 
effice of the County Clerk, supplemented by certain checks and 
vouchers produced, that since the time plaintiff wis leid off aah 
of the positions of elevator operator at the Gank County hoapital 
had continuously been filled by others than plaintiff, thet o21 the 
monies appropriuted since 1915 for elevater operators had been paid 
te other employees occupying these positions, and that plaintiff's 
Rane has not appeared among said elevater operators sinee that yeare 
On the above pleadings and evidence the trial court made the finde 
ing in pleintiff's fever and entered the judgment appesled frome 
éfter eo careful review of the record in the present case 
we have reached the conclusion that the judgment should be reversed. 
It appears that since plaintiff was laid off, or removed fran hie 
position in tae clasuified service, the position has been filled by 
other appointece and all monies appropriated fer the position have 
been paid t said other appointees during the entire period in 
question. Even assuming thot he wa» a ge jure employee end never 
legally removed from his position, we de not think thet he is entitled, 
under the facts and circumstances disclosed, to recover any portion 
of his present claim. (Zeople ve. JSelmidt, 251 Il]. 211; People v. 
Burdett, 263 111. 124; EK n ve County of Cook, 210 Tll. App. 
196.) In the Schmidt case, supra, it is said {p. 215); “The general 
rule is, that if the payment of the ealary er other compensetion to 
be made by the government is made in good faith to the officer de 
facto while he is still in possession of the office, the government 
cennot be compelled to pay a eecond time te the officer de jure when 
he hav recovered the office, — at least where the officer de facto 
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held the position by coler of title. * * In our judgment the 
rule governing payments ta a de facto officer isa founded in 
public policy, and applies with the seme force to payments made 
te a de facto occupant of » position of public employment, 
although net an officer." And in anid Sehmidt case, our Gupreme 
Court, after stating that the authorities on the question are in 
hopeless conflict and reviewing some of them, said (pe. 217)3 

*The question has never been passed upon by thin court, where the 
salary has been paid, whether it could be recovered again from 
the city by the de jure officer. If the salary or compensation 
hee been paid in geod faith to a de faote employee during the 

time the position was in his possession, it cennot, on principle 
and by the weight of suthority, be reeovered again from the city, 
county, state or other governmental subdivision by the de jure 
officer." In the Burdett case, supra, the ruling in the Schmidt 
case was foilowed and it was stated that “any contrary holding 

in People v. Coffin, 279 Ill. 401, is overruded.” In said Burdett 
case, it appears that the relaters were employees of the “tate of 
Iilinois, were under the Civil Service Act, and had been suspended 
from their positions in Oeteber, 1913. In January, 1917, the 
commigzion after oa delayed hearing ordered thst they be reinntated, 
but without pay for the intervening peried wring which they had 
rendered no services and the duties of their positions had been 
performed by others who had been paid the salaries allowed employe 
ees in said pesitions. The relators filed separate petitions fer 
writs of mandamus to compel the commissien te certify and approve 
pay-rells for their salaries during the time they were suspended, 
etc. The lower court held they were entitled tO the full ealary 
during seid time, leas monies sarned and received while other- 
wise employed, and awarded the writs. In reversing the judge 
ments, the cases heving been consolidated for hearing in the 
Gupreme Court, the Court said (283 111. 126): "One of the 
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defenses interposed by appellante is that a de jure officer or 
employee who has been for a time wrongfully prevented from dis- 
charging the duties of hie office camet recover from the State 
the salary for such time when it has been paid to a de facto 
officer who has discharged the duties of the position during the 
period of time the de jure officer was prevented from discharging 
them. This was held to be a good defense in People v. Sclmidt, 
281 Ili. 211, where the precise question here raised was passed 
upon and where it was held the de jure officer could not in such 
case recover.” 

Furthermore, in the present ense, it does not appear 
that plaintiff, either after he had been laid off, or after the 
commission had found thet he had abandoned his position in the 
classified service end had in effect ordered his removel there 
from, offers to render any services and made any snitempt, by 
mandsmus or other direct action, to determine the murertion whether 
or not he had heen legally separated from the service, And we do 
not think that under such circumstances he is entitled te recover 
anything. in the present action for the period mentioned. (Burris 
ve Boord of Education, 221 Ili. App. 597, 406; Kenyon v. City 
of Chicago, 155 Tlle App. 227, 280) 

And we do not think that plaintiff is in a» position 
tocelaim any benefit by virtue of the doctrine of moe adjucicnte 
er entoppel by verdict. “In order that the judgment should 
operate ez an eatepped it must either appear upon the face of 
the record or be show by extrinsic evidence that the precise 
question wes reised and determined in the former suit." (Sawyer 
v. Nelson, 160 Ill]. 629, 631; mith v. Rountree, 165 111. 919, 
223.) It appears from the declaration ef plaintiff's former action 
that he sought to recover the difference between what had been 
appropriated for an elevator operator, to which position he had 
been appointed, and what he had actmally received during the 
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Period therein mentioned. It dees not appear that in the former 
action any lefense was made, as in the present action, that 
Plaintiff's position had been filled by other appointees who 
had received for their services the monies appropriated for the 
position. The precise question here in issue was net raised 
and determined in the former action. 

Yor the reasons indicated the judgment of the 
Chireuit/is reversed. 

REVERSED » 


Piteh and Barnes, JJe, concure 
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FINDING OF FACTS e 


We find ae facts in this case that plaintiff, 
Wilson B. Golden, did not fill the position or perform 
the duties of elevator operator in the Cook County hospital 
at any time after Maren 1, 1914; that at no time after he 
was laid off in 1915, did he tender hie services to defende 
ant, County of Cook, or perform any work for defendant, 
or make any attempt to test in « direct action the sufficiency 
of his said layeoff or discharge; that during the entire period 
from Mareh i, 1914, up te the date of the commencement of the 
present action, the position of elevator operater in said 
heapital fomeriy occupied by him in 1913 and prior thereto, 
has been filied by other appointees; and that during said 
Period all monies appropriated by defendant for said position 
have been paid by defendant t© said other appointees, 
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C. We ANMSTRONG, ) 

Appellee, 

APPBAL FROM 
VGe 
MUNICIPAL COURT 

AMERICAN ASSOCIATION OF OF CHICAGO. 
ENGINEERS, a corporation, 

Appellant. 2 an 7 &f 


MR PRESIDING JUSTICE GRIDLEY DULIVERED THE OPINION oF THE COURT. 


The defendant corporation secks by thie appeal te 
reverse a judgment against it for $1,000, rendered by the 
Municipal Court of Ghicage on Octeber 19, 1922, in an action 
of agsumpsit after a verdict of a jury assessing plaintiff's 
Gemages at said amount. 

Plaintiff, an attorney-atelay, commenced the action 
on February 7, 1921, He claimed (1) that he was employed during 
the months of January ond February, 1920, by defendant, through 
ite manager, one ©. J. Burke, to exemine the law with reference 
to two grievances concerning two members of defendant association, 
and to advise defendant as te the proper method of precedure by 
which to carry out and enforee two rulings and findings of the 
National Practice Committee of defendant, that he examined the 
iaw end autherities sa to said matters and had several conferences 
with said Burke in reference theretea, and that a ressonable charge 
for his zvgervices was $100. He further claimed (2) that on March 
13, 1920, defendant, through Burke, employed him as its stterney 
to prepare and draft a bill to be presented to the Illinois 
Legislature fer the purpose of regulating the practice of ene 
gineering, ete.; that in drafting the bill he consumed about 30 
days time, from March 13, 1920, to May 16, 1920, on which last 
mentioned day he delivered te defendant, through Iurke, several 


copies of the proposed bill; and thet a reasonable sherge for 
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his services in this regard was $1,500. He further claimed that 
he had not received any pay for hia work md demanded judgment 
against defendont for 1,600. 

Defendant, in its emended affidavit of merits, denied 
(1) thet Burke was ite agent or omployee, (2) that he had any 
authority to empley an attomey for it, or (3) that it hod ever 
employed plaintiff to perform any services for it et any time. 

it appears that defendant isa a cerperetion, not for 
pecuniary profit, organized under Illinois laws, with principal 
office in Chicago; that the purpose of its organization wae to 
raise the standard of ethics in the engineering profession and 
te promote the economic anid secial welfare of engineers; thet 
its membership consisted of more than 20,000 professional engineers, 
about one-half of whom had voluntarily fo med local clubs or chape 
teres in different parte of the United States; that members residing 
in Chicago and vicinity had formed an unincorporated local chapter, 
mown as the Chicago Chapter of the american Association of Engineers, 
of which Paul Augustinus was president, and who was not an officer 
or employee of defendant; that each chapter, including that in 
Chieage, was a self-governing body; that Burke was the manager 
of the Chiesgo Chapter and had been employed as such by Augustinus, 
and was not an empleyee of defendant; and that one ©. BE. brayer 
was the secretary of defendant, was in charge ef defendant's 
office, conducted its affairs gonerally, and carried out ail 
orders of defendant's board of directors and executive committee, 
Drayer testified in substance that, as the chief operative ef 
defendant's office, he was superior to all of the subor ‘inate 
officers of the various chapters, tut did not have the power to 
diacharge any of them; that he might request a chapter efficer 
at times to do a thing which in his judgment might seem wise in 
carrying cut the work of the association, “but not necessarily 


does he do it;" and that, while he generaliy persuaded such an 


Yo. PCR ee 


gre 






fe 





“Orpapoee” 


farit bomialo sod#uvt of .00@,f) ecw tuaget abd? at — =e 

t mamg>ut, todas bw: suor afd 1Ol you yma Bovinces fom bat ad 

-008,4) <2 tmhante> tomtese 

betnes ,etiiea te Jivabiita Babwem 995 ak ,Ynahne ted 

yas dot of tadt (9) ,osgokano to teoge af sow otticedt (4) 

—R bat $k tant (€) xo ,t2 vol qemr@te aa velqa e } a : 

seat? ons fs Sh col nowdvven yes eelteg of 1 

a1 gen ,maksiosregsoo a ai @amhmeted fad? ate0eges 21 

famtonneg Mike ,eual sromtsit sehas becdnnyre Sto rebeeeey 

ef cow nobteninagro ati to — watt Jack jeyarded ak o 

brs mokeastovq wattosnigne odt mi uoldre wo baaboots ost 

taste je'caentgar te ous thew ‘tatoos bre olmewoas acid ot omene 

stossbyne Lanokuas'terq 009,08 masks prow to beteianes qiiwendane 

nasty x0 afte Lavek ham eh <Linatnuloy bat mode te tins Ve 
anthiest See far? j;agte?e Seflal oc? Yo ota tase Yes ae 
—R ‘tuo ot he an oar mona mu bemnot laut 9 Lube ky * —E at 


— — 


— 
— 





q 
41 








rt ea, ae 
sOteomige Lo polsnkoouan Rao EX omA add %o wes qosts Oyen kit ote os 


vendt Yo ne tor sow ody bra venmbkeorg en meek S amy — Lawt io tet 
a daa) — gustqude dose tans y2nsbmeteb Yo sereten * ; 
— ont uaw Ati tactt rydod gubirroveg~ ibe o sow «ay 
stents omyin xd ou om Poyotene nned bad bas <ot gail cove iat aay a 
royart & 40 sue ged bien {mabe Ye oeyodume na ton saw be a 
atinanmeted Yo spin mt sor gtaobuetad te Vito ee odd 2 , 
iia $00 bebvsee baw vUiLowneg atiette efi Seto nba ootite | 
eestziancs avivnooxs bm exalsotth Yo hiedd atinabneteb to obo 
te wvitaxreqo teldo 949 en ,iad? ounacetivn at bethid — —— ‘ 
o¢ent+idee off Yo Lin of sobteque ane of gsoktio — 
of reveg dd ovat dom bRb tas .etadqad® eopiaov ed Ro axvodtie — 
vace" To 10 gede 4 ⁊ $sty Lut on oadé X we yn opmmals —— 
ma fue oe Sate tame mis at Hose yas 0 ob ob nome Oa 
YA stounne ae ten jus" aftottetoowes ant to save Br $w0 yatkexts9 * 


of Seni 
me Cone behateneoa wi leaernwea oA oft .2add —3* ad eeab 









«3a 


officer to comply with his request, the officer was not obliged 
to do so, av the associxution did not dominate or contro} the 
actions of the verious chapters. It further appears that defendant 
had rented office space in the National Life Building on Le valle 
street in Chicago; that this space was used by beth def mdant and 
the Chicago lecal chapter up to about “eptember, 1919, shen defende 
ant moved its offtees to another building en Adame street; that 
thereafter defendant had a private wire running from its switch- 
board to the Chicago Chapter over which conversations might be 
had between the two offices without the intervention of the tele- 
phone company; that in Octeber, 1919, one Gaffney rented from 
defendant part of the space formerly occupied by it in said National 
Life Building, whe in turn subeleased an office to plaintiff until 
about May 1, 1920, when he rented an office from the Chicago Chapter 
through Burke. | 

Aes to plaintiff's services for which he claimed 4100, 
the evidence discloses that en October 24, 1919, Drayer, as 
secretary of defendant, wrote Burke coneerning the asdd two 
grievances, enclosing a copy ef the repert of the Praetice Committee 
ef defendant thereon, and saving that he (Drayer) had «sked Burke 
and another “to carry out the findings of the Practice Committee,” 
and further saying: “a you imew whether this case can be handled 
through the Legal Aid Seciety, in which case it wuld probably be 
without cost to either Mr. Osner or to curselves? If *t cannot 
be handied in that way I would say that we would procecd, National 
Headquarters taking the responsibility, and that we would not 
charge against Oener more than one-half of the msmount he receives.* 
Plaintiff testified in eubsatence thet Turke called on him, gave 
him the letter and enclosure, anid asked him to handle the two 
eases for defendant, us the intter was vitally interested in the 
mestions raised; that plaintiff stadied the questions, examined 


authorities and expended about three days’ time in the work, and 
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shortly thereafter gave Burke an oral opinion as to the cnses, 
asked him if he wanted a written opinion, mt that the latter 
replied he did not think it necessary, but if it became oo he 
would notify pleintiff; and that a ressonabie charge for the vork 
done wes $100. Surke admitted that he turned over the letter to 
Plaintiff and asked for an opinion, mt denied thet plaintiff hed 
ever given him such opinion, either oral or written. without 
further dismession of the evidence bearing on this claim for $100, 
we are of the opinion that the jury would have been warranted in 
finding that plaintiff in good faith perfommed legal services for 
defendant of the reasonable value of $100, and that defendant is 
iiable therefor, it having authorised the performing of the sere 
Vices by Drayer's letter, communicated te plaintiff through Burke. 
As to plaintiff's services for which he claimed $1,500, 
defeniant's counsel contend that the trial court should have 
directed a verdict in defendant's favor, and, in our opinion, there 
is merit in the contention. Ye do not think that the evidence dise 
cleses such express authority by defendant fer the performing of the 
services 26 warrants any recovery on this item agsinat defendani, or 
facts from which any such authority by defendant may reasonably be 
implied. It is apparent from certain of the court's rulings, and 
from certain given instructions that the court eliminated the 
question of implied authority or estoppel frem the consideration of 
the jury and submitted the case to them solely upon the question of 
express authority, and, mainly, because ef the testimony of plaine 
tiff's witness, imciile i. Mitehell, a stenographer. Ghe testified 
in substance that when defendant moved its offices to the builde 
ing on Adams street, she remained in the employ of the Chicego 
Chapter in its werters on Le “alle street; that she remembered 
when Burke turned over te plaintiff certain papers some time in 
the spring of 1920; that plaintiff called on Turke and went inte 
the latter's office and was closeted with him for quite a long 
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time; thet when plaintiff come out of the room she was at her éesk 
just outside the door and he had a file of papers in his hends which 
she recognized as relating to the “license law committee” matter; 
that immediately after plaintiff left the office. Burke called 
"Nationsl Headquarters" over said private wire and asked fer Drayer; 
that she afterwards heard Burke say over the telephone thet he had 
turned over the “License committee matter" te Armstrong; that she 
did not remember what clwe Burke snid over the telephone et that 
time; that she did not know who was on the other end of the wire, tut 
presumed it was Drayer; and thit ehe did net hear wheat Drayer said. 
Both Burke and Drayer denied that any such telephone conversation was 
ever had between them. But, asauming that it occurred, it discloses 
merely an act and statement of Burke, the alleged agent of defendant. 
It is well settled that “an agent cannet confer power upon himself, 
end therefore his agency or authority cannot be established by showe 
ing either what he said or did” (Merchants' National Bank v. Nichol 
& Gow, 225 Ill. 41, 49.) Plaintiff testified that his conversations 
relative to the drafting of a bili to be presented to the iegislature 
were had with Burke and that he rendered his bill for his wervisee to 
Burke in the name eof the Chicago Vhapter, and not to defendant. Burke 
testified that he asked plaintiff te draft the propeced bill of his 
own initiative. And Drayer's textimony wae to the effect that he 
never directed Burke to employ an attomey to draft any such proposed 
bill and that the first he kmew of plaintiff's claim agaimnat defend- 
ant was when notice of the commencement of the present action was ree 
ceived. 

Inasmich as, in our opinion, the evidence would have 
warranted the jury in finding defendant Liable for plaintiff's 
Claim of 160, Wut did not warrant any finding againet defendant 
on plaintiff's claim of $1,566, and ae (the jury having returned 
@ Verdict of §1,000) we cannot tell whether or not they included 


in their verdict said $190 claim, or any pert thereof, the 
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judgment should be reversed and the cause remanded, and it is 


so ordered. 
REVERSED AND REMANDED. 


Fitch and Bornes, JJe, conmre 
















oo EE tne tas on a 


ibe: aeiieed SRA Cm Me APE Ais 7* 
co — 
Wahi te hy ac Wad iA 
eg ta Nee) oe A Mere e SO 
Sues a fae cae eats RE 

wie Met. camera wey di sa 6S ab ey —* — 

e ———— — 

Silt «—c·... wie 
—RX ger iit withers NEG ehh — vere ores —* 9 4 
Rite sbi gy AS J— Roe. * ——— igen — * i 
—— $3 ai een — tad —J—— — bis _" 
abate bate Wo te ———— it: en Se FORA en Sim my 
—— wth Neiitigg sities —E — —— as — 
—— “ue — ~ te lea * ree. pee at 


ao * Avie. i 
WATS ihe piers: ———— — — Xt 
, ‘ ‘ 5 ANY. ae oe | ere “ey ie oe 
— EN Aap * — A A ARR 8 — * Keach Sipe bi * 1c | 
MP pata vata LS hay sco a ik. ay a 
ene apenas * * as SL) a rare ee ie: pnt * ad i el ; ; 
at * eh? 1a a — ar wad > Ta ij * waif = ‘ ‘ ' i 

aa ee ees RETIN ——— — i) 


Sewngiive Wee) te) ay Put sai wy — * sik $e 


MARIA Y niddes eS eh titi BD bes J — Mae ade —— 
tee 


Ok Say MA * dpe * * Sa Hei * te — ae! a 


—E — —* 3. nee Sethian : | —* ae ty. ‘pt 
eer * A m4 
Bhviaricse Mb inh abe ede. ahangen tee oH 40 


ee aed qe, 


i ali as 58 — — J— — ——— 


y~ Oy a Pan » witb OS Le oe) eres eee 


216 « 28492 


In the matter of the estate of } 
DANIEL J. DAVIG, deceased. 
ABPBAL FROM 
BENJAMIN ¥. DAVIS and 
JESSICA D. MURPHY, CIRCUIT COURT, 
VB. COOK coUNTY, 
MAUD A. DAVIS, individually and 
as afministratrix of said estate, 
REINHARDT, —— loo aE oe ere 
NEST HORS 4011.4. 0798 
yo e4AO CP & J 


STATAMANT SY THY COURT. By this appeal Henjamin FP. 
Davis and Jessica D. Murphy, son md daughter of Dentei J. 
Davis, decessed, seek ta reverse a judgment of the Circuit Court 
of Cook County , entered Ceteber 26, 1922, vherein the court, 
after a heering without a jury an appeal from the Probate Court 
of Cook County, dismissed their petition, in which five other 
perties had originally joined as co-petitioners. Said other 
parties, as crediters, had hed claimm allowed agninet the estate, 
but more than four years prior to the filing of the petition 
they had sold and assigned their claims fer 25 cents on the 
doliar to the respondent, Henry @. %. Heinhardt. The judgment 
appealed from was entered following « finding of the court to 
the effect ‘that the respondents, and each of them, weve not 
guilty of the Sate ef froud scherged in the petition, and that 
petitioners were not entitled to the relief prayed for. 

Gn January 19, 1911, Daniel J. Davis died intestate, 
and on January 25, 1911, Maud R. Davis, hin widow, was appointed 
administratrix of his estate. On November 1, 1917, the petition 
referred to was filed in the Probate Court against Meud R. 
Davis, individually and as administreatrix, Yilliam ©. Davis 
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(a cousin of appellants), and Reinhardt. It was very voluminous 
and charged numerous acts of fraud and misconduct on the part of 
the respondents in connection with the settling of the still 
pending estate. It preyed in substance for the removal of the 
administratrix; for the disallowance of her individual claim as 

a creditor (allowed on June 29, 1932, for $31,1%1.01); for the 
correction of the inventory and accounts; for the reatitution of 
certain assets by the administratrix and Williem (. Davie; that 

the assignments te Reinhardt of the allowed claims of the five 
eo-petitioners be held to be actuably partial payments to them as 
creditors, and that the balance be paid ta them and the residue 

ef the extate to the heire. mad Kk. Davie filed anewers, one as 
administratrix and the other os an individual, and upen emendments 
to the petition being filed it was ordered that the amewere stand to 
the petition aw amended. Gm dune 30, 1919, there wes « hearing on 
the petition in the Probate Court, remiting in that court Finding 
that the equities were with the respondents and that the petition 
wae without merit, and edjudging that the some be digmissed “fer 
want of equity.” An appeal was taken to the Circuit Court, send 

on December 1, 192), on a hesring de nove, the petition wax dis- 
missed "fox wont ef jurisdiction." It appeara that the trial judge 
was of the opinion that petitioners should have proceeded by biil 
in cheneery, rether than by petition in the Probate Court, and that 
the Probate Court was without jurindictien to determine the queae 
tions raised. Brom this order petitioners appealed te this 
appellate court and on Jarmery 17, 182°, the order wes reversed and 
the cmse remanded to the Circuit Court. (Dayis v. Devis, 224 Ili. 
App. 628.) In the epinion this apvellate court said; "The appeal 
from the Probate Court to the Circuit Court transferred full jurisze 
diction of the subject matter and the persons t the Cirouit Court, 
and we are of the opinion that the Cirmit Court shovwld have heard 


and decided the ense upon its merits." The cause was reedoecke ted 





















evexbauloy <usy cow 2 .sauacindol bas ,(atmalisags we miewes ) 
te dung od? me foubanncdm dite buett Ye efou avotonum Boge ats 5 
iLdte wi Yo wableten onl? f4kn pabso eeafon 4h. asmaonagass | i 

ett te laverw’t ont vet eoendudus get heyeta 3% stated wakbnog 


hg WE 


= -s 


—24 a= «| 
— aa ~ 


an alaio Lasbivibal wit Io somewedineth eft <0} 
qe tet (10,160, £88 1Od .OLUL .S8 enyt v0 bewotts ) — 
to nektec theses off tO? pe¢nyac0a ban yrotmwvnd wre to noktes : 00 
fom? jetval .0 mmlidtv bre xdvtertstntabe oa) yo avonae mhadtes 
avitt mi? to embeko beweiio eff “ta siveomtet of —— J— 
am ands of attoaveg fottwy yhlestoe ed a biek of exemols 4 
avbioe: off bee wat? o¢ Steg od effete’ at? Jerd bra serne 2 
as oo ,esowsne DOLE? ahead fk Dank — wit af ve ⸗⸗ as nas 
Stnenbnem segk tie aLawbévilat me ae tedte al) bos xivterwetat 
a⸗ drate wiowade sit toile heraive ace ¢2 bELAL pated weet iteg ont | 
He gikvasd « aow omedt ,e20L 06 sea, mG bebavme ex nels hieg » 
Ay eee a 4000 tam ah gaiciooes .t woo atadoss edt ob mob tieg mid “ 
— nots 24 9%, ad Jantt him edmpkmequer eit déke wonw anttiups sit da 
at" Aometmeth ed ome edt gartt gutabuhha bre taon somber 
fash 42 xWoD PLuorD wet Od sales saw Seogan ah *aubiuee 20 4 
stb dw wat teat oF aren ob satanadt 2 am 0s 1k ncaa @ 
gba, raver oi! Jod? oapeqqn 21 *.mottothetum, to tow ast : 
ae bi bapsenatt etal biwoce erent tieq salt solange of to a 
| sate bem ind WPASQrE gat ok menetO We eet sade x99 VJ 
bee ont onbetadob ↄ⸗ Messe tanhawt, suodeew aaw treo? ——— —9 4 
abt ot befaoque eaana⸗ ae ag terre efat wont bankas | 
is beatoves sow cobro att .S6GL . Th Wem’, mo hae sue | : 
: icc #28 ⸗d⸗aa ex? OF hahmnmex ome ⸗ Ph 
—E onT* ibtex txy0o atalioge atst mokntqo omit ml (. 880, — 
ete, bn bertotemest te00d Showed oat af grand otadars ait 5 J— =u 
edd thats ale ot anomieg oc bre wsttam gos hts ect Yo eed 
| Dee ome bh wml sr) SkamERo oth tnt — * — 


ee aie Sew ef@ees ef © wd bee oh PR rey OSD Wi 


J * — 
+: 3 ae id 
= .* * = 
* me v̊ = 
—— 
lw 8 


oa 










ie 
hea 






J 


o3e 


in the Cireuit Court. On August &, 1922, William C. Davis there 
filed his answer to the petition, and on Getober l4, 1922, 
Nednhardt filed his answer. During the trinl, om October 17, 1922, 
the court entered an order restrnining Maud KR. Davis, individually, 
from selling, assigning, pledging or disponing of any of her shares 
of stock in the DaviseWatkins Dairymen's Mnfg. Co. until the further 
order of the courte 

The five ather parties who joined in the petition are: 
Bliga A. Devise (divereed wife of the deceased), Deyo-lacey ngine 
Soe, schaperkotter Cocpersge Ca., McHenry Milihouse Mig. Co., and 
the Rex Company (merchandise creditors). ‘Their respective claims 
ae ellewed are comparatively amall, viz; $115.29, 4281.25, $32.24, 
825.46 end §64.7%, and were all allewed as of class 7 during the 
year 1911. 

it is alleged in the petition, inter alin, thet Nenjamin 
¥. Davia ani Jessica 3. Yurphy, os heirs of decensed, ere entitled 
to shore in any surplug of the estate after the payment of the debts 
of the decenset, widow's award (allewed for $2,000), funeral expenses 
ene expenses of administration, and thet upen a just and true 
accounting they are entitled to receive a large msount from the 
estate, to-wit, $25,000; thet suid five co-petitioners, in January, 
1913, were “induced,* by reason of the fraudulent devices of the 
administratrix end of Reinhardt, her agent end confederate, to 
assign their respective claime for 25 cente on the dollar, she 
supplying the funds therefor; that the *traffic" in the claims was 
conducted from the office of her attorneys and wae effected *upon 
false and fraudulent representations thet the estate was hopelessly 
insolvent;" thet asid coepetitionera are entitled under the cire 
cumstances to treat the suma reeeived by them as partial payments 
and to have the balance of their claims paid from the eevets of 
the estate; that among these sscets, as inventoried, are certain 
shares of the capital «tock of the Davis Milk Machinery Co., 
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iesued to and standing in the nome of the deceased; and that of 
thia stock Maud R. Daviw claims te own 66 shares, of the par value 
of $6,600, by reason of their having been delivered to her ty 
de censed during his lifetime as and for her individual property, 
but that her owmeraghip therew! rests upen her unsupported satate~ 
ment and that said sharew should be aceounted for as belonging to 
the estate. 
It is further alieged in substance that on June 29, 
1912, Mead R. Davie obtained the allowance by the Probate Court 
of her individual claim against said estate in the sum of $51,121.01, 
for money alleged to have been leaned t the desesasd from time to 
time during hée lifetimeg that seid claim was based upon a note for 
$50,049.66, payable to her erder, dated Novemter 16, 1910, (ebout 
2 months before the death of the deceased) and purperting te have 
been signed by the decensecd; that the allowance of the claim was 
procured by fraud, her attomey fnluely stoting to opyosaing attorney 
end others at a certain conference that he mew of hin ow knowledge 
thet her claim was a velid one, whereby said opposing  ttorneyse were 
induced not te contest the claim and not te appesl frem the order 
ef its allowance eubsequentiy entered; and that the claim was a 
fraudvient ane and that the order allowing it should be ost aside. 
It is further alleged in subatance that, on September 
12, 1917, without netice to enid heira, the administratrix pro} 
cured an order of the Probate Court, upon certain feise and fraudvient 
representations then made, to turn over to herself individually, 
in full satisfaction ané payment of her said claim as a creditor 
of the cstate, certain patent rights belenging to the estate and 
283 shares of the stock of said Vavie Milk Machinery Co., invene 
toried as part of the assets of the eatate; thet she falsely and 
freudulently represented to the court that there were no acsets of 
the estate of my value other than ssid 254 shares ef stock, about 
$1,048 then in bank, about $1200 soon to bg realized fram the 
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settlement of a then pending litigation, and, possibly, e further 
dividend on said stock, that the probable market value of said 
stock was not in excese of $20,000, that her individuel unpaid 
Cleim and the Tisdale unpeid claim were Lergely in excess of the 
value of vaid atock and seid patent ricshts, ond that the eatate wae 
insolvent, thot the only allowed claims remaining unpeid were those 
that hed been assigned to Reinhardt and the Tisdale elaim of $20,005 
(which head been purcheved and was then ewned wy Widiiem ¢. Davis), 
and that the only other claims were those for her fees as adminise 
tratrix, for her attomey'’s feos and the final court coate; that 
prior to the ontry of paid order the written coneents therete of 
Reinhardt, *Liliam ¢. Davis, and of the etterneys of the cdminise 
tratrix were filed; that Yilliom C. Davis wer $hen the president 
ef and a eteckholder in esid Devise Nilk Machinery Co., and wae 
desirous of having that company and certein other cempanien cone 
solidated inte a new company; that after the entry of ssid order 
seid Mand R. Davis sold and assigned said 253 shares of stock te 


him; that he is not an innocent purchaser ef the stook; and that 


‘the stock or its equivalent should be surrendered by him os the 


property of the estate. 
Movd RR. Davie, after sebbing forth in her anmewere cere 
tain technical defenses, and after denying #11 sete of fraud 
charged ane the right ef petitieners to the relief prayed for, 
alleged that co-petitioners had never offsred to pay beck the 25% 
of their claims whieh they had received from Seinherdt; and that 
one of the ettoxeyn for the petitioners (fommeriy attormey in the 
prosecution of the sllowed Yisdale claim ond in its arte and essigne 
ment to Wiliiem ©. Duvis) hed made such a champertous agreement with 
petitioners as aione warranted the dismissal of the petitione 
Willdgem C. Davis, in hie answer, denied sny frandulcnt 
acts, misrepresentations er coliusion os ehurged. He alleged in 


gabstance that Ab had no connection with or interest in said 
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¢atate, except ns he was the assignee in good faith and for « 
Valuable consideration of said Tisdale claim; that he had ne 
knowledge that Moud HK. Devis fraudulently ebtained the order of 
September 12, 1917, as charged; that he merely consented to the 
entry thereof as assignee of the Tisdmle claim; that efter the 
entry of snid order, and after the consolidation of the Devis 
Wilk Machinery Co. and other companies into the Davie-Xatkins 
Rairymen's Mfg. Co., he, acting eclely as an officer of the new 
company, exchanged the stock of the Davis Milk Yachinery Co., 
nlieted to Maud R. Davis by said order, for her pro rate share 
of stock in said new company; and thet so far ag he imews all 
ef such new stock is now owned by and in the possession of Maud 
R. Davis. 

The defendant Heinhardt, in his anewér, denied any 
fraud in the obtaining ef the susignmentse to him of the cleime 
of the co-petitioners, end alleged that written propesitiens fer 
the purchase of seid claims were made and accepted; that 25% 
of the face of the claims was paid, and that none of the one 
petitioners had ever made any request te have soid assignments 
rescinded, or hat offered to return any part of the considerution 
received tharefor. 

On the trial petitioners introduced much evidence, 
oral end documentary... As the court's finding was entered at 
the conclusion of petitioner's evidenee, the defendants did not 
introduce any evidence. The witnesses produced by petitioners 
were illiam T. Alden, atterney for the estate; <herman ¢. 
Spitzer, attorney for Chicage Title and Trust Co., Mary . 
Bartleme, assistant to the Judge of tHe Juvenile Court in Cook 
County and in 1911 appointed by the Prebate Court to defend said 
Claim ef Kaud R. Davia agninst the estate; William C. Dsvie; Henry 
G. W. Reinhardt and Maud &. Devi. All these witnesses were 
exemined and cross-exemined ot length. Petitioners alse intro- 
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duced the depowitions of James \. Simonton and “alter C. Height, 
each haying fonserly ceted, at different times, ss attorney re- 
presenting the Tisdale claim. Some 6f the questions raised and 
argued upon the.trinl were (1) Whether the allowance of the claim 
of Meud RK. Davis on June 29, 1912, hed been pradured by fraud 

and misrepresentstions; (2) whether the order of September 12, 
1917, had ben procured by fraud ond misrepresentstiens; (3) 
Whether st the time of the entry of the laet mentioned order the 
estate won insolvent, for, tf so, it was contended that appellants, 
as heiray had no financial interest to be protected, end (4) 
Whether the co-petitioners, having ausigned their claims te 
Reinhardt «6 aforesaid, and nat having offered te return the cone 
Bideration received for anid assignments, were in any position 

to ask for rolief. Moud h. Davie wae the last witness called by 
petitioners. During her direct exenination she was asked by 
petitioners’ attormey to produce “the itemized statement on which 
your claim agninst the estate is based.* Whereupon her attorney 
objected to the Cirmiit Court geing inte the merits ef « claim 
allowed many years previous by Judge Cutting, then judge of the 
Frebate Court, until the court wae first entiation by «evidence 
that the original aliowance of that claim had been preaured by 
fraud and misrepresentations, and further atated that such had heen 
the ruling of the Probate Court when the hearing on the petition 
was there first had. Thereupen petitioncrs' attorney admitted that 
under the law he would be required $e show in the first inetanee 
that the allowanee of the claim had been preoured by fraudulent 
means. ‘Thereupon the court suggested that in view of the agree- 
ment of counsel as te the law it was ineumbent upon petitioners te 
first show fraud in the slilowence of the claim. Further testimony 
af the witness was thereafter admitted over the objection of her 
atte may, and petitioners rested their case. Thereupon the court 
stated ig cibstance that in his opinion “Judge Cutting was right 
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in allowing the claim,“ and thet the evidence of fred ns 
presented by petitioners was not sufficient te warrant the setting 
aside ef said judgment of the Probate Court on said petition. 
Subsequently petitioners’ attorney acked leave te further examine 
Keud KR, Davie on the subject of the consideration of her original 
Claim as allowed, und also that the case be reeopened in order te 
hear further evidenee on the queation of compelling reetitution 
of the 255 shares of wtoek of the Davia Milk Machinery Ce., or the 
stock inte which they had been converted, from Maud M. Davin, 

even upon the theory that her claim agsinet the estete had been 
properly allowed. Hoth motions were denied, as was also petition- 
ers’ motion for a new trial. Om the day the Judgment was entered 
petitioners’ attorney again moved the court to reseopen the case, 
supperting the motion by certain affidavits, but the court denied 
the motion, and at thet time stated: "While the evidence was 
before the court, and everything wae fresh, the case waa quite 
thoroughly argued. i cwne to the conclusion then thant there was 
not a sufficient showing of fraud in the case, and the argument 


now presented by counsel doas not change my views." 
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MR. PRESIDING JUSTICY GRIDLEY DELIVURED THR OPINION OF THR COURT. 


After a careful review of the plendings, the evidence 
and the printed briefs and arguments of opoosing counsel, we 
have reached the conclision that the finding end judgment of the 
Cireuit Court were right and that the judgment child be affirmed. 
In our opinion thete was not sufficient preof of fraud er wreng- 
doing on the part of defendents, or eny of them, or their ogente 
or attorneys, to warrant any contrary finding er judgment. 

48 to the claim of Meud KR. Davis, aliowed for 631,121.01 
by the Probate Court, on Jun¢ 2%, 1912 (more than five yeare before 
the present petition wns filed) it apvears thet the claim waa filed 
in the Probete Court in October, 1911, was for money loaned te dee» 
ceased during his lifetime and was besed upon » note for 530,049.66, 
dated November 10, 1010, signed by deceased and peyable to the order 
of Mand 2. Davis. On Oetober 28, 1911, Mary K. Bartieme vas appoint-~ 
ed special attorney to defend the estate against the claim. Apparent- 
ly no question was reinsed as to the execution of the note, but, be- 
cause of the sise of the claim and the aigning of the note aher tiy 
pefore the death of the maker, Kias Sartleme and others were daubte 
ful az to the consideration. It does not appear that appeliants 
at the time made any independent investigations as te the validity 
of the note or objected to the allowance of the claim. The ?robate 
Court eontimed the hearing from time te time to enable Kies Bartleme 
and certain intercated parties to investigate the merits of the claim. 
im itemized statement showing detnils as to the consideration fer the 
note was furnished by the claimant te Mise Bartleme an) to the 
attorneys for said interested parties, and they examined certain 
pepers and memoranda. Mies Bartleme testified in substance that 
she exemined carefully into the merits of the claim; thst shortly 
before the claim was allewed there was a conference held at the 
office of the attorney for the elaimant, at which the memorsnde 
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mentioned were produced, and the claimant and her attorney 
questioned by the parties present; that as a result of the cone 
ference and of other investigations made by her she became cone 
vineed of the validity of the claim and subsequently in open 
court consented to its allowance; that no fraud or deceit was 
practiced upon her; and that she was satisfied thet a full and 
honest hearing had been hel on the merits of the claim. The 
testimony af Alden was substantially to the same effect. Haight, 
then representing the Tisdale claim, testified in substence that 
he was pregent at the conference, that certain memoranda were 
preduced and claimant's attorney made oertain statements, that he 
did not ae acly serutinisze the memoranda but took Alden's word as 
to what was conteined therein, that Alden seemingly “acted fair- 
ly." thet ho felt that he won not neglecting his alient’s interests 
in taking Alden's word, that afterwards when the claim wes allowed 
in court he prayed an appeal from the order of sliewance "na a 
matter of form,” and “in order to got time to hear from my cliente,® 
but thet they decided not te epreal and no appeal was taken from the 
order allowing the claim. In view ef the foregoing facts and cire 
cumstarees we think it clear that the Circuit Court, possesaing 
eq@iiteable powers, would net have been justified on sppeal from the 
Probate Court in setting aside the judgment of thet court allowing 
said claim. In Ford v. First National Bank, 201 Ill. 120, 128, it 
is said: “An allowanve of 4 claim against an estate is a judgment 
conclusive upon the crediters and ali other parties, se far as the 
pergonal property of the estate is concerned. It is not the pure 
pose of the law that the claimant shall litigete hie claim first 
with the executor and then with exch and every other claimant 

of the estate.” In She v. SRiteside, 190 Ill. 576, 57%, it 
is seid: "The County Court has such equitable jurisdiction in 

the sdministration of extates that it may in a proper case, on 


motion, 2% a subsequent term set aside an order aliowing a claim 
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where fraud or mistake hus intervened (s¢hlink v. Maxton, 155 
Ill. 447.) The foete nlleged and proved to enable the aourt to 

set anide the claim must be such as would move a court of equity 

te entertain jurisdiction and wet aside the Judgment. * * In 

the absence of fraud, the judgment of the County Court aliewing 

the claim is conclusive againet both the executers and the legatees 
in respect ta the personal extate. If an executor has been deline 
quent in hia duty the persohs interested in the estate have their 
remedy on his bond, but « claimant cannot be forced to litigate 

his claim firet with the executer and afterwards with the legatees, 
er with heirs, where there is no attempt to subject real eetate which 
hes descended to the bheira to the payment of the claim.“ In Ward v. 
Durham, 134 111. 195, 207, it is vaid: "To entitle «a defendant to 
_velief agsinst a Judgment or decree om the ground of fraud, accident 
‘ee mistake, it must be made evident that he has a defense upon the 
merits, and that such defense has been lost to him, without such lose 
being attributable to hie own omigsion, negligence or default. The 
loss of »« defense, to Juatify a court of equity in removing 2 judg- 
ment, muet in all casea be occanioned by the fraud or uct of the 
prevailing party, or by misteke on the part of the leaing party, 
unmixed with any fault of himsslf er agent. * * Mere irreculerity, 
er the ingisting upon rights which, upon a due investigation of those 
rights, might be found to be overetnted or overestimated, ie not the 
kind of fraud which will suthorize a court of enuity to act acide a 
judgment. * * We said in Galena and Southern Sisconsin adilroad Co. 
¥. Snrear, 116 113. 55, 63: It cannot be eliowed, as « ground of 
aetting aside a judgment, that there wae false testimony given on 

the trial or false assertions as to liability previously made. If 
thie were admitted, there would be little stability in judgments.'* 
(See, also, Kretachmar v. Ruprecht, 230 111. 492, 494.) In United 
States v. Throclasorton, 9% U. . Gl, it is said, after a review of 
the authorities, (p. 68): “#e think these decisions establish the 
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doctrine on which we decide the present case; namely, that the 
acts for which o court of equity will on account of freud set 
aside or anml a judgnent or decree between the seme parties, 
rendered by a court of competent Jurisdiction, have relation to 
fraud, extrinsic or coliaternl to the matter tried by the first 
court, and not to a frand in the matter on which the decree was 
rendered. ‘That the mischief of retrying every case in which the 
judgment or desree ‘vendered on falwee testimony, given by perjured 
witnesses, or on contracts ar decumente wheee genuineness or 
validity was in issue, atid which are afterwards ascertained to be 
forged or fraudulent, would be greater, by reason of the endless 
mature of the atrife, than any compensation arising from doing 
justice in individual cases." In the present case, in order to 
warrant the court in setting aside the Judement allowing seid 
claim, we think that petitioners would be obliged te whew by con- 
vincing evidence, either that there was eollusion between Kiss 
Bartleme on idre. Davie, or the latter's attorneys or ogents, in 
proguring the allowance of the claim, or thst such deceit or frend 
wae practiced upon Kiss Bartleme by Mrs. Davis, or by the latter's 
attomeys or agents, as prevented the former, although free from 
any negligence, from interpesing a defense to the sleim. There 
was no evidence showing any col.usion or fraud on the part of Miss 
Bartleme. Indeed, the attorney for petitioners stated on the trial 
that ne charges of fraud were made agninet her. and the evidence 
did not show thst she was in enywise impeded in her inveatigzu tions 
as to the merits of the claim or fraudulently prevented from inter- 
posing any valid defense to its ailowance. 

Considering the said claim of Meud R. Davis as a valid 
Claim againet the estate, ed also considering the allewed Tisdale 
Claim of $20,005, together with the other ewllowed claims, it 
suffickently appears from the evidence that the estate wae in nn 
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insolvent condition when the order of september 12, 1917, was 
entered. In other words, the total asseta ef the estate were not 
sufficient to pay all of the amalier claims in full, the widow's 
award, funeral expenses anid the costs of administration, and size 
pay seid two large claims in full, including interest thereon. 
It also sufficiently appears that apeeliants, heirs of deceased 
and, a8 alleged in the petition, financially interested only in 
the surplus of the estate after the payment of ull just debts, 
expenses, costs of administration, ctc., then had ne moneye comirg 
to them from the estate. Such being the ease they ere in ne position 
to complain of the entry of said order of September 12, 1917, in the 
absence of preof of frend in connection with ite entry. We have caree 
fully serutinized the evidence ang do not find such evidence of fraud 
on the part of the defendants, or any or cither ef thes, or on the part 
of their agents or attorneys, as would have warrented the court in 
setting avide the order. snd we do not think that the charges ree 
lating to the “traffic” in claims, «and the charges of fraud against 
Reinhardt, in purchasing the allowed claims of the co-petitioners for 
25% of their face, and, as assignes of suid claims, in consenting to 
the entry of said order of September 12, 19237, have any msrit. It 
sufficiently appears that the claims were duly assigned by the coe 
petitioners to Reinhardt, thet no intentional fradd was practiced on 
them in preeuring the assignments and that they are in ne peaition to 
urge the setting aside of the assignments er to obtain the balance 
ef the face of their allewed claims. 

For the reasons indicated the judgment af the Cirmit 
Court, disriasing petitioner’s petition, is affirmed. 

ASTIRMED @ 


Fiteh and Barnes, JJ., concur. 
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LOUISe RBED, 
Appellant, ) 
APPBAL FROM 
bist MUNICIPAL COURT 
) OF CHICAGO. 
MAMI PUCK, 
Appellee. 
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MR. PHEGIOING JUETIC! GRIDLEY DYLIVERKED THE OPINION OF THE COURT. 


On Jeptember 3), 1922, plaintiff commenced eam ection 
in replevin against defendant, a dreasmaker, to recover the 
Possession of a certain white, bended dress, The bailiff took 
the drese from the defendant under the writ ond delivered i+ 
to plaintiff. After a trial before the court without a jury, 
at which considerable textimony vas intreduced by beth parties, 
the court found thet the right te the possession of the replewied 
dress was in piaintiff, wt that the dreas, at the time it was 
taken from defendant under the writ, wos rightfully held by 
defendant far the payment of $50, then owing to defendant fram 
plaintiff. And the court, on November 21, 192%, adjudged that 
Piaintiff, within five daye, pay te defendant said sum, with 
legal interest, ete.; that in case such payment be made plaine 
tiff might retain the dresa; that in default of such cayment 
within the time defendant recover pessesnion of the dresa and 
that a writ ef retorno habendo be iseued. From this judgment 
plaintiff appealed. 

No useful purpose will be served in a discussion of 
the testimeny. Suffice it to aay thet after a careful 
examination thereof, and of the printed briefs and arguments 
of respective counsel, we are of the opinion thst the finding 
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the court did not on the trial commit any prejudicial errer, 
and that the judgment should be affirmed. 
will be the order. 


Accordingly, such 


AVPIRMED« 


Fitch and Barnes, JJe, concur 
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HERBERT J. JONNGON, 


Appe liant, 
APPRAL FROM 
vs. MUNICIPAL CouRT 
a OF CHICAGG., 
Appellee. 2 cD i ae ole e? at 8 


BRe PRESIDING JUSTICE GRIDLEY DSLIVERED THE OPINION OF THE COURT. 


This is an appeal from a judgment of the Municipal 
Court of Chicago against plaintiff upon a directed verdict at 
the close of plaintiff's case in an action of assumpaite 

In his statement of claim, filed April 27, 1921, 
Plaintiff slieged in substance that on Kardh 28, 1918, he 
entered into a written contract (copy stteched and made a part 
of the stetement) with defendant for the purchase of certain 
premises in Cook County, Illineis; that under its terms he had 
paid defendant $3709 on account of principal, $326.35 on account 
of interest, and $122.11 for taxes, - in ell the sum of $4157.44; 
thet on March 26, 1921, defendant declared said contract forfeited 
and determined, and retained said sums se paid thereunder aa 
li qidated damages, to the retention of which he was not entitied; 
and that he now owed plaintiff the sum of $5545.35, for ‘moneys 
had ond obtained.” Defendant filed an affidavit of merits in 
which he admitted that he had declsered the contract forfeited and 
hed retained as liquidsted damages certain moneys paid by plaine 
tiff thereunder, and alleged that under the terms of the contract 
he was entitled to do this ond that he did net owe plaintiff 
enythinge 

It is provided in substance in the contract that, if 
the purehaser (plaintiff) shall firet make the payments and per- 


form the covenants on his pert te be made and perfomed, the 
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vendor (defendant) will cause to be conveyed to the pur chaser, 

in fee simple and unencumbered, two certain lots in Cook County 
(viz, lot 6 in block 5 in lO3rd street subdivision, and lot 922 
in Bartlett's “Greater Chicago" Subdivision number one); thet 

the purchaser covenants that he will pay to the vendor the sum 

of $6195 in the manner following: $1365 by assignment to the 
vendor of the contract for the purchase of said lot 6; $19 in 
cash, receipt of which is acknowledged; and “the balance, $4511, 
in monthly installments of $75 or more on the 28th day of each 

and every month hereafter, commencing April 26, 1918, until 45 
months from date hereof, at which time the entire unpaid balance 
of the purchase price shall become due and payable, with interest 
after one year from date hereof at 6% per annum, payable monthly, 
on the whole sum remaining from time to time unpaid, and with 
interest at 6% per annum on all delinqent payments at any time 
hereafter, and to pay before they become delinquent all taxes, 
assessments and impositions that may be legally levied or imposed 
upon seid iad after the year 1917, sand 211 special assesomen ts 
levied for improvements not yet made, purchaser te pay a1) expen- 
ses of recording;"” that in cese of defemlt therein the vendor may, 
but need not, pay or do what is herein resuired of purchaser, 

or whatever else he deems necessary for his protection, and the 
purcheser ahall immediately without notiee repay te the vender ali 
hie disbursements and expenses connected therewith, including 
attomey's fees, with interest at 6%; that in ease of the failure 
of the purchaser to make either of the payments, or any part theree 
of, or to perform any of his covenants, or te keep and observe ali 
the conditions, covenants and restrictions, “this contract shall 
at the option of the vender be forfeited and determined, and the 


purchaser shall ferfeit all payments made on this contrect, and 
such payments shall be retained by the seid vendor in full satis- 
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he shall have the right to re-enter and take possession of the 


premises;“ that the vendor will net resell above described 
property for purchaser; that the firet general taxes te be paid 
by the purchaser must be paid in April, 19193 and thet the time 
ef payment ehall be the “essence” of this controect. 

On the trial plaintiff was the only witness called. 
He was examined and crogsseexemined. He introduced the centract 
in evidence and alao certain letters and notices hereinafter 
mentioned. On the back of the contract appeared endorsements 
by defendant's sgents of monthly payments, peth of principal 
and interest, made by plaintiff from time te time. The paye 
ments on account of principal were from hay 2, 1918, to December 
4, 1920, and were of $75 each, with one exception (July 13, 1918) 
when $150 was paid. The interest payments were from April 25, 
1919, to December 4, 1920. The endorsed payments on account of 
principal aggregated $2325, and on account of interest aggregated 
$326.33. Some of the payments on account of principal were made 
before they were due snd others after they were due. Yiaintiff 
failed to make the payment on account of principal whieh fell 
due on May 28, 192), but he made payments for the followjng months 
in that year a day or two late, up te and including the November, 
1920 payment, which was made on December 4, 1920, and which was 
the lest payment made by him on the contracte 

Plaintiff testified in substance that in Decenber, 1920, 
he became somewhat embarrassed financially; thet during the intter 
pert of that month or early in Jamery, 1921, he called «t defend- 
ant's effice in Chicags and had separate conversations with twe of 
defendant's agents relative to making a change in the terms of 
the contract 20 that, if possible, he might be relieved from making 
further monthly payments thereon; thet he was referred to Mr. Fox, 
in charge of collections for defendant; thet he saw Fox, informed 
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him of the situation, and osked him “whether he (Fox) could help 
him (plaintiff) by relieving him of one of these lots or fixing 
up the contract in some way so that he (plaintiff) could pay up on 
one of the lots and not be obliged to make any more of these $75 
monthly payments;* that Fox replied that *there could be no cane 
eceliation of all or any part of the contract, that defendant might 
give him temporary relief, but that he would have to pay on the 
contract just the same in the endg" and that he had no further 
conversations with defendant or any of his sgente. 

On January 19, 1921, defendant, per Fox, wrote slain- 
tiff te the effect that the latter's account then showed «@ deficit 
of two inatallments of the principal end thet there was interest 
everdue since December 4, 1920. On January °4, 1921, defendant 
again wrote plaintiff requesting him to give attention te the 
account by January 25th, at whieh time three instaliments on 
principal would be due, ageregating §225, and $22.38 in inte rest. 
On Bareh Sth, defendant again wrete plaintiff te the effect that 
"the extension of payment granted" had expired, sand demanding an 
immediate adjustment of the account. Flaintiff further testified 
that about this time he consulted a certain fim of attorneys 
to see if he had any redress end if s settlement af the contract 
could be made. On March i7th, with plaintiff's sanction, the 
attorneys wrote defendant a letter in part as follows: 

“Our client advises us thet he is now in errears, 

and you have notified him that thée agreement is to be 
teminated by you unless @ payments in arrear are mate 
We has advised you of his inability to further carry out 
the terns of this agreemente 

We notice that in thie agreement it is stated that, 

upon failure of the vendee to earry out all of the terms 
and canditions of the contract, all payments made theree 
under shell be retained by you in full satisfaction and 
in liquidation of all damages by you sustained, with 


an additional right to re-enter and take possession of 
the premises. 


This is to netify you that insemuch as ome jot has 

been paid for fully, our client expects a deed to this 
t, and, upon your failure te make some eatiofactory 
Shin ment of thia matter, thet we are rndvyised to pre- 
geed against you fer « retum of the money regerdiess 
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of the above stipulstion in the contracte" 
On Mareh 2lst, ofter ssid attorneys’ letter was re- 


ceived, defendant wrote plaintiff, expressing surprise, in view 
ef special indulgence given, at receiving said xtterneys' pere 
emptory demand for a settlement, end saying thet the settlement 
demanded is “entirely opposed to the purpose and intent of the 
contract and it will not be granted," and further saying that 
defendant stands ready and willing to perform the oontract on 
his part and to open negotiations with plaintiff “involving a 
reasonable degree of further indulgence," but that nothing is te 
be guined by a course of mere delay, and that plaintiff will 
find enclosed "a letter preliminary te camcellation of contract,” 
and that defendant will “put this inte effect promptly if, within 
the time epecified, you do not call at the office either to make 
Payment or te conclude with us a reasonable schedule under whieh 
the deficit now accrued shell be adjusted." The enclosed letter 
was in the form of a notice, calling attention to the provisions 
of the contract ss to forfeiture and the retention by defendant 
of prior payments as limideated demages, and that inatallments 
ageregating $300 and certain interest were past due and unpaid, 
and notifying plaintiff that unless he made payment of the amount 
due “within five days® defendsent “will declere said contract for- 
feited and determined." On March 28th, defendant, not hesring 
fur ther from plaintiff, deciered the contract forfeited and on 
the ssme day gave him written notice to that effect. Flajntiff 
further testified thst at no time after receiving such notice of 


forfeiture did he tender any money to defendant. 
Pisintiff's counsel contend in substance that the 


judgment should be reversed beceuse defendant waived his right 
under the contract to forfeit it because of delinquent paymentea, 
end, heving reecinded it without right, plaintiff not objecting 
to the rescission, it must be held to have been rescinded by 
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mutual censent, and that plaintiff is entitled in this action to 
recover, a8 for money had and received, the amounts peid under 
the contract. Counsel claim that this waiver is shown by the 
fact thet many of the installment payments were nccepted by de- 
fendant after they became due, thereby disclosing that for a por 
tion of the time defendant did net inwist upon payments being 
made at the exact time specified, end that under such cir cum 
stances a reasonable netice must be given by defendant of his in- 
tention te return to the strict and exact terme of the contract 
before a forfeiture can properly be declaredy and mch reasone 
able notice was net given in the present Carte fe do not think 
there is any merit in this “waiver” contention. It eppesrs from 
the evidence that plaintiff's inutuallment payments, with the 
exception of the one faliing due on Hay 28, 1920, were well kept 
up, end the recorc is silent as to the cenditions under which the 
delinquent installment was carried. The mest thst can be said is 
that plaintiff had been allowed to drop back one ingtallment pay 
ment, and that some of the other inataliment pryments had been 
accepted when a few days overdue. And the inference from the 
entire record is streng that defendent was insisting oll aleng, 
with the one exception mentioned, on eo enomplience by piaintiff 
with the terms of the contract au to payments. Pisaintiff was not 
lulied inte a sense of security by defendant's acts, or led to 
believe that the instaliment payments might be considersbly dee 
layed without danger of ferfeiture. Furthermere, plaintiff's 
testimony as to his interview with Fox, defeniant's menager of 


collections, shews that in the esrly part of Jamuary, 1921, when 
he sought to be relieved of making further instaliment payments, 


etc., he was notified that defendant would not consent to the 
Cencellation 6f any part of the contrast. Again on March 2let, 
after his attorneys with his sanction had written the letter above 


referred to, he received notice from defendant that the strict 
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terme of the contract would be enforced unless the installments, 
then overdue, were paid within five days. Uefendant did not for- 
feit the contract until March 28th, and clearly plaintiff is in 

no position to say that rexsonable notice was not given him of 
defendant's contemplated action in cave further payments were not 
madee (Lang v. Hedenberg, 277 Ili. S66, 377; Harding ve Gleon, 
177 Ill. 298, 302.) It also appears that, had plaintiff evinced 
any disposition to endeavor to fully carry out his part of the 
contract, arrengementa could have been made which would have 

given him further time as to delinquent end future payments, but, 
deciding not to go ahead with the contract, he demanded a settlee 
ment at Varianee with his centract obligations. It is well settled 
lew thet, where valid contraets are fairiy and understendingly 
entered into, it is the duty of the courts to enforce them as made; 
and "all the suthorities recognize that competent parties may make 
a contract as to penalties and forfeitures, and thet courts ef 
equity, as well as courts of law, will recognize the rights ef the 
parties as to such penalties and forfeitures." (Lang v. Hedenberg, 
Supra.) 

In our opinion, under the facts and circumstances dit- 
closed, the Municipal Court did not err in directing the jury to 
find the issuea in favor ef defendant, and, upon such verdict being 
returmed, in entering the judgment appeaied frem. The judgment, 
therefore, is effirmed., 

AFFII@ED. 


Fitch and Barnes, JJo, concurs 
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In re Petition of 
ARTHUR J. HOPPE, 
Insolvent Debter, 
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APPEAL FROM 
ARTHUR J. HOPPE, COUNTY COURT, 
COOK COUNTY. 
VBe 
SAM LYVORY ALD . ae 
° Appellee. O271TTA =9@ 
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WR. PRESIDING JUSTICH GRIDLEY DELIVARRD THE OPINION OF THE COURT. 


On a petition of Arthur J. Hoppe, filed in the County 
Court of Cook Gounty on June 22, 192°, for his release from 
imprisonment under the provisions of the Ineolvent Yebter's Act, 
there wns a heoring before the court resulting in the entry of 
an Order on September 22, 192%, remandine the petitioner to the 
custedy of the sheriff, and this appeal followed. 

It appears that on Scptember 1, 1920, Dam Levenfeld 
commenced an action in the Circuit Court of Cook County against 
Heppe and others for dumages for personel injuries sustained by 
him in an mtomobile accident which occurred in Chicage on April 
28, 1920; that levenfeld'’s declaration as originally filed con- 
sisted of four counts, none of which charged malice, ta which 
declaration Hoppe Tiled a plea of the general iesue; that sub- 
sequently Levenfeld filed an additional count in which malice 
was Charged and was the gist of the count; that on February 27, 
1922, on @ triai being had, the jury returned a general verdict 
finding Hoppe guilty and assessing Levenfeld's domages at $2,006, 
upon which verdict judgment for thet smcunt was entered ageinst 
Hoppe; that execution wee issued on the judgment and Heppe Tiled 
a sehedule, reciting ownership of necessery wearing apparel 
and one sutemebile scbject to a chattel mortgage, but that he 
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hed no cavh on hend ond no debte duc and owing to him; that the 
sheriff returned seid execution uncatisfied; and thet thereafter 
Hoppe wes arrested on a capian ad eatiofaciendam issued out of 
the Girouit Court. 

Om the hearing tefore the County Court the facts as 
above recited were put in evidence by the petitioner, Hoppe, 
and then he rested his case, whereupon the atteruey for Levenfeld 
moved thet the petiticn be dimniased and Hoppe be remunéed inte 
tustedy, The court, hownver, informed Hoppe and hie attorney 
that he was ready to hear further evidence as to whether or net 
malice wag the gist of seid action in the Girewult Gourt, wheroupen 
Hoppe’s attorney anid he had no further evidenee te present, 
and thereupon the court entered the order appealed from. 

We are of the opinien that the equrt did net err in 
entering the order, In Mahler ve siysheimer, 20 Tid. app. 401, 
4074 it i« anid; “rt appearing from the Tace of the record that 
the recovery may or may not have heen upon a count where molice 
was the gist of the action, it was for the petitioning debter, 
who was seeKing to avuil himecif of the right given by the statute, 
to show thst the oxee wat within the provise of the statute, that 
in, that he wae imprisoned in a civil action, where malice wae net 
the giet ef the action. Ap he failed te make auch proof, the 
court wss clearly in errer in charging the jury te find that malice 
wee not the gaint of the action, and the verdict of the jury so 
finding wes net supported by the svidence.” in Jernberg ve Bix, 
199 Ill. 254, the appeliant petitiened the County Court to release 
him from imprisomment under a sapjas issued by the cuperdor Court 
ef “ook Gounty upon a judgment in c cause wherein appeliece vas 
plaintiff and appellant was defendant. After a hearing the County 
Seurt denied the prayer ef the petitien and remanded the 
petitioner to the custody of the sheriff nnd the petitioner 
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appealed. This erder was affirmed by the appellate court, and 
the Supreme Court affirmed the judgment of the appeliate court, 
saying in its opinion (p. 257): 


"Appellant contends that if there is «a caunt in the 
declaration of which malice is net the gist, the party 
wust Se discharged in the absonece of cvidence that the 
verdict was returned under some other count ef which 
malice wan the gist. In this case malice was not of the 
gist of the first two counte, which were in trever, but 
it was the gist of the third count, and appeliant insists 
thet there wos no legitimate evidence upon which count the 
verdict was returned, anc therefore the county court 
should have discharged him. * * ® ‘here, as in this cane» 
there are several counts, and malice is the gist of seme 
and net af others, the jnudgment ie not conclusive that 
there was malice, or that the party was setuated by ime 
proper or dishonest motives, because the verdict may have 
been returned upon a count which did not include that 
element. In such a cane, a Dotitioner for his discharge 
is not estopped by the judgment te show that melice wos 
not the gist of the action againut him, but that the yer 
dict and judgment were baned upon ea count where malice 
was not of the gist of the action. (Kitson v. Farwell, 

_132 121. 327.) In this case there were iscuss om all 

the c@ints, and the general verdict that appellant was 
‘puilty was respameive to such issues and included a finding 
aguinst hia upon all of them. Prima facie, the record 
shows thit malice was of the gist of the action, snd 
appeliant made no effort to prove that the verdict wae 
returned under a particular count of which malice wes not 
the gist. Appellant, being lewfully imprisoned, war ree 
quired to bring himself within the provisions of the 
statute to entitle Bim to a discharge, and he failed te 
dG 80. 


The order of the County Court is affirmed. 
APFIEM De 


Fitch and Barnes, JJ., s0oncure 
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BESSIE L. MOGREGOR, . ) 
Defendant in brror, 
SRROR TO 
Vie CIRCUIT COURT, 
) COOK ccoUNTY. 
JOHN SISGEL, - om : — 
Plaintiff in rror. Epp ye tos ww 
an) 2 - — 


MR. JUSTICE BARWES DULIVERED THE OPINION OF THE COURT, 


This was an action for deceit in which defendant in 
errer (pleintiff below) obtained « judgment fer damagex in the 
mum of $1,050, (with interest) which she had paid on s contract 
for the purchase of a leasehold to «= rooming houce, and of the 
furniture therein. 

Plaintiff began negotiations fer the same in the early 
part of May, 1916. ‘The leave ran te one Chournard who assigned 
it te plaintiff in error, Siegel, defendant below. After con- 
siderable negotintion plaintiff end defendant entered into an 
arrangement whereby defendant was te assign the lease and sell 
the furniture and furnishings of the rooming house for $35,060. 
Plaintiff paid $50 dow as earnest money on May 17, and on Kay 
31, $1,000, ond on June 1 executed a ehattel mortgage for 
$1950 on said furniture, of which she was to be given possession 
June 5. 

Plaintiff made several viaits to the house te see the 
roome but on one pretext ar another was not shown through the 
entire house ner permitted to see the linens, so she several 
times fequested. Matters dragged until about June 16 when 
plaintiff claimed to have found on « visit te the house, still 
occupied by defendant, that the latter had substituted cheaper 
and worn curtains at some of the windows for those of better 


material, and that his wife was packing linens included in the 
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sale, and she thereupon rescinded the contract and demanded back 
her money. An inventory was made out itemizing the articles in 
gach room which was used in obtaining © description ef them in 

the chattel mortgage. Outside ef that document there is no writing 
to show what specific curtains or linens were included in the 

Bal@e 

flaintiff claiming that she hed been deceived end ine 
duced to make such paymenta by misrepresentations brought euit 
based upen that theory. while defendant seid he wen slweye oble, 
willing ond ready ta carry out his part of the contract, it does 
not appear that he ever tendered a bill of sale or possession of 
the premises, or of the personal property, or wes able, when the 
contract was te be consummated, te obtain the lessor's assent 
te an assignment of the lease. Under such ciroumetances plain- 
tiff was entitled te the returm of her money. Fut her suit was 
not predicated on a breach of contrast but on the theory of 
false and fraudnient represent «tions. 

Among the alleged misrepresentstiones wee that defend- 
ant ssid he would and could preeure from the owner an assignment 
ef the leasehold. hile there sppears to have been some foundation 
for the representation when made, yet it is not such a representation 
as furnishes greund for mth an action, not being of a past or 
existing fact but in the nature of a promice or expression of 
opinion. 

The next alleged false representation is thet defendant 
was the owner of « piano included among the chattels. fut we find 
no evidence in the record te show that he was not. 

The next alleged false representation is that certain 
Pooms were rented ut §7 per week, snd that the cost of coal 
necessary to heat the house during the wnter was $200. ‘“e find 
no testimony te the contrary, to say nothing of the character 


ef the representations, 
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The count contained ns other false representations what 
amounted te mere promises ond brenches of contract and, therefore, 
need not be discussed in an action ef this kind. If defwndynt 
eibsatituted other property, ov alleged and claimed, for that 
which he agreed to sell, and by renson of which plaintiff reecinded 
the contract, then plaintiff's couse of action was for a breach of 
contract. But we fail te find evidence to support an action for 
deceit. ‘while we think 1% was errer to refuse defendant's request 
for an insicucted verdict upon the evidence, yet upon the evidence 
Plaintiff's risht to the return of her money is so obvious, we 
shall, on reversal of the judgnent, remand the cause so as afford 
an epportunity for amending the form of actione 

RSVENSED AND RMMANDED » 


Gridley, ». J., and Fitch, J., conor. 
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MAURICE T. WHINSHENK, ) 
Appellee, 
APPEAL FROM 
Va. 
SUPORIOn COURT, 
DAVID He. WKISS & CO ee 
a corporation, COOK COUNTY. 
Appellant. 
Fs C8 B Gb olhe as of ay 


BR. JUSTICE BANNES DELIVERED THE OPINION OF THE COUNT. 


This appeal is from a judgment fer $2450, entered 
upon the jury's verdiet for that sum in faver of plaintiff 
in a suit for commissions “in obtaining a buyer for and selling 
on behalf of defendant" steek of a certain eil company’. 

mong the grounds urged fer reversal is thet the 
Verdict was manifestly against the weight of the evidence. fn 
view of our concurrence in this contention we need not touch 
on other points. A flst issue of fact was raised whether there 
was any agreement fer comuissions and whether plaintiff was the 
procuring couse of the aale of stock to tw residents of Vine 
consin, a lir. Uedge and a Mr. Wises 

Plaintiff's sole testimony on these points was in 
@irect conflict with thet of several witnesses who aside from 
Bevid H. Weiss, president of defendent, and i. &. Weiss, his 
secretary, cannot be regarded an inte rested witnesses. There 
was no testimony tending te impeach their veracity, and we 
find nothing in the recerd ta indicate thet the testimony of 
ony of these Witnesses was net as worthy of credence ae that 
of plaintiff. In fact, we think there are various ciroume 
stances tending to suppert their versions ef the affairs 
testified to rather than plaintiff's. It would therefore be 
Unreasonable, aa said in Kiess v. Block & Kuhl Co., 295 Ill. 
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167, that the testimony of the plaintiff alone should be allowed 
te outweigh thet of several witnesses to the contrary. Thie is 
especially eo where the burden of pinot reots upon him and his 
unsupported testimony is met by unimpeached and corroborated 
evidenee of ot least equal weight ond credencee 

Defendant was selling stock ef said o11 company. I+ 
employed several agents for tht purpose end conducted inte rested 
parties and prospective purchasers on trips te the o11 company's 
fields in Gkiahoma. In February, 1919, plaintiff, with abeit 30 
others, accompanied David Yeies on one ef these trips. He cone 
ecedediy went to investigate the oil company's properties for a 
Glient whe had purchased some of its stock. Among these in the 
party were said Dodge and said Wise, and hengley, president ef the 
oil company, ail ef whom had a previous ccquaintance vith def ende 
ant and its officers but none with plaintiff. On the trip plain~ 
tiff spoke to several of the fact that he wis an attorney and was 
making the trip in the interest of a cliente fie was not one of 
defendant's agmts but claimed that before he left on the trip 
aeid David Yeios, as an inducement to earn some money “on the 
side," asked him to “work” with said Dedge end Wise, and thet he 
would give him a commiseion of %%, which wan denied by Yeigs. 
Beth of these parties hod been previously induced by certain 
agents of defendant te buy some of the o11 stock and, iike plain- 
tiff, were making the trip to investigate the preperty. 

On the return day of the trip while on the train Dodge 
and Wise each contracted for some stock or an option therefor in 
exchange for farm iand. According to the testimony of Uedge and 
David Weiss these contracts were made with and drawn by Langley 
and called fer an option fer the exchange of stock for such 
farme. Plaintiff claimed thet Be drew the contracts and that 
they were for an absolute exchange of the preperties for stocke 


























Wee tah a ee tt i rr ——— 1 CA Sato ee aes ee 

: * ¢ 7 fi f ‘ 

hoe * Mi, fl 5 - — a ba J— J aA, 

. ADT? —* He ae Le tts Pee eee : 
gra 1D P ; \ wie as 


Nerrato one * 
—— 


28 ⸗ 























Revels od biuode onele riatnkalq ssf. % unok? set att Pade . 
bh bt? .qmenines ont of coumandiv doveven te tam? 8 
ald nee as neue chal tom le nohwa 4 —— Ez ke. 
betavodmaten Dae batbasqeiny of fom af Vaontt sot — — a 
sapmsdew hme tiptoe Lampe tend to te eoeebds y 4 
rs serie diane s Ske Sine te Haata e ney: tmanse te ae ae i 
* hetesiatnt bate uhwes bros swogTiy Cult cel af mags Lax orow Sey i a Wak 
& atynagens S30 oe w agicd mo urecedpow, orlasequerg my ae 
OS ted eee g FRR: {OLR pe ramets at 289 mt ehteet 
‘ noe oH saqttd encdt te ane ce aakey bived fro Rete st — 
a ot aobranqoze ——— ide st? ee eadtwovn os fom) 


edt mh oped? yaoem .Ksods eta Yo —* nse vra — nts 
Bh ae te ted tsone eqodgand bre oaks atan Data wae baa oor 
eleven abby “Giempidames s beat ante t tims 
ashe Git “srl nO Ttttatete aby omer vo exe £13 wh —* 

a ot bm sunmlts An aw om aslo tan aclt Ye Lanowen of osege 

a Wo otto Fon mow ot sFambte 2 ta Semone ot nd ‘oat 
% abe oa) me Pp 4 ani wetted toute osmeh ale jae of moze att 
2, vi me" ‘on ence iat 99 Poomoabal my ox tndet Diva 
. af wAt bet , ond) how onda bine cite "sew? oF mtd boiue * 
o2ete?® cf betavh eaw Ap idw —* to mosnebance “ ma <= 

ghatven yt boowbrt ule wstvmg need bust wo kd rag youd. te ae 
«mialg oles ebaa Apave Ito wit to ompe xx at susbno tes te stam * 
| “oC ox, wt at opltenmtl of aie? ef? omitan * —* 
—9— prot shexw pds nie stds qin? ody Yo wesb mates ad? nd 
at 1titedt detiqs an 16 dooty emmy wl betusutnos fone ware * 
bas Of gabbeenes sinned gene's eet — 
Yatyind YW meth bas Abs hom ovew atratined ows seket Ad 
Api wi Arete To agmmdiece nity > ot — 
Sade ban ofa reese Fe are eal * 


J oivate * sobtvoqong ons * —9 ot akonds bead a, 


J in 
i 


* Ag 


ote 


The contrects were not produced, ond would naturslly be in the 
possession of Langley, if any one. Neither Langley nor Wise 
wes called as a witness. Wise's absence won accounted fer by 
defendant on the ground of illness. But the obligstion ef call- 
ing them or cither of them rested as mich on plaintiff ae on 
defendant. 

Aecording to the testimony of Podge and David weiss, 
Plaintiff, suggesting that he was ao lawyer, asked to look over 
the contracts and made some minor corrections. But whe ther the 
contracts were for a gale or an option, or whether drawn by 
pisintiff er Langley is not particularly impertant in deter 
mining whether he was the procuring ceuse of the sales, and if 
it were, we think the preponderance of evidence is cle srily 
against plaintiff's contention. 

We need not analyze the evidence in detail er point 
out the rather unconvincing char-cter of the value of the ser- 
vices plaintiff claime‘ to heve rendered. ‘uffice it to say 
that both Dedge and Wise apveared to have cone on the trip 
through the influence of other agents of defendant through whom 
they hed purchased stock and te whom the commissions were paid 
under arrangements with which plaintiff seems to have been con- 
verssnt, and that they were more likely to deal with Yeiss with 
whom they were aequainted and whose standing they hed inqired 
into, rather than a stranger purporting to be on the seme mission 
that they were, namely, to investigate the properties and cendi- 
tions. As their facilities in thet respect were as good as his 
end they were acquainted with the parties they were denling with 
and not with him, and plaintiff wae net a salesman, it is 
difficult even from his own testimony to see what he did te 
entitle him to claim that he was the precuring couse of the sale 
of steck to them. Dodge denied that he had any part in moking 
the sale to him. Im this he is corrobornted by the testimony 
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of David Yeiss, The sale to Wise was made at about the same time 
and in the seme mammer, and plaintiff does not appear to have 
sought him as a witness. Piaintiff made no claim for commissions 
on the Dedge deal for several months and then sought conpensntion 
from the sgent te whom they had paid but who was under no obligations 
to divide them with him. He made no cleim for commissions on the 
Wise deal until about a year later. All these circumstances go 
rather to confirm the defense than plaintiff's elaim of « definite 
contract with him or that he was the precuring cause of the sale. 

Reaching this conclusion we reverse the judgment with 
the finding of facts that plaintiff did net at the especial ine 
stance and request of defendant obtain a buyer or buyere fer such 
etock or certain properties <s alleged in his declaration, and 
that he entered into no contract with defendant, express or ine 
Plied, whereby defendant become indebted to him in any of the 
forms alleged in the declaration. 

REVERSED WITH A FINDING OF FACTS. 
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JOSEPHINE CARLSON, ) 
Appellee, APPRAL FROM 
SUPRRIOR COURT, 
VBe 
COOK COUNTY. 
Je Co CARLOUN, ) = he . 
Appellant. ) aQoywTr fA re, {) OQ 
CF A weoliae oe ar Qa 


BR. JUSTICE BARNES DELIVERED THe OPINION OF THE COURT. 


This is an appeal from « decree of diverce finding 
that "defendant has committed adultery with one Anna weissbrodt, 
between June 1, 1920 and April 3, 1922, inclusive, as charged 
in complainant's bill of complaint." 

The first contention is that the decree does not cone 
ferm to the alicgations of the bill. ‘This contention is based 
largely on construing the decree in conne ction with certsin oral 
remarks of the chancellor made before the deeree was signed to 
the effect that the evidence did not show thst adultery was 
committed on the first mentioned date and that the deeree should 
centain only a general finding of adultery. However, not only 
was the decree when presented changed by the chancellor te read 
as above, thus indicating a change of view, but we must look to 
the decree itself and net to the chancellor's oral announcements 
or remarks which have no binding force unless embodied in the 
decree. (Waggoner v. Snether, 267 111. 32.) “e think the 
decree sufficiently conforms to the allegations of the bill, 
and may be construed as finding thet adultery wae committed on 
as well as between said dates, The contention, therefore, that 
the dates mentioned in the decree, must be considered as 
Gliminated from the decree by said remarks, and that ao there 
Was no specific proof of attulte ry between said dates, the 
Sliegata and probata do not correspond, is untenable. 
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But it is urged with much earnestness that the evidence 
completely fails to establish adultery on either of eadid dates 
or at any other time. In reeching a different conclusion we deem 
a disaission of authorities cited om fundamental propositions 
respecting the burden of proof, the weight of evidenee, and kindred 
subjects, or a Gritiesl analysis of the evidence, to be UNNesessaryo 
Having fully considered the evidenee and apreliant's thalysies of 
it we think it amply supperte the charges in the bdbilloof complaint, 
if the chancellor, who had the advantage of seeing and hearing the 
witnesses, deemed the testimony in suppert of the bill as credible. 
The mere fact that several incriminating parts of it were stoutly 
denied by defendent and co-respondent, both of whem had their 
reputations to preserve, will not justify rejection ef o much evie 
dence from which the findings in the decree may be legitimately 
inferred. 

While the circumstonees of the occasion in June, 1920, 
standing alone would create strong suspicion but might not justify 
a finding of adultery on that occasion, yet when considered in 
canne ction with later occurrences they justify the findings in the 
decree. If the testimony of complainamt's witnesses as to the 
eceurrence of April 3, 1922, be taken o# trus, then the inferences 
therefrom not only justify finding adultery was committed on that 
date but give color te something more than suspicion with respect 
to the incident in June, 1920, and to the compromising si tuations 
in which defendant and co-respondent were seen in the same office 
on intervening occasions. 

Se shall not undertake te refer at length to other 
occasions than that of April 3, 1922, which brought about the 
immediate separation of complainant frem her husband. Actuated 
by suspicions sreused on previous occasions she followedhim soon 
| after he left his home that morning to the building in which he 
had his office. Going to the ladies rest reom in the building 
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from which defendant could be seen when at his deek, and observing 
that he was not there and that the airtain of his window was drown 
iow, she went to his office. The effice suite was shared by others. 
In it st the time were luwyer Levison and his clerk Huchtman. Going 
te the door of camplainant's private room and finding it locked, 
as she claimed and the evidence tends to show, she broke the glass 
an the door. She testified thst she then saw Mise We “on her 
haunches*® getting up from the fleor in a state of muadity except 
for shoes end stockings, with clothing in her arms; thet Miss W, 
rushed te a comer of the recom and crouched in a slight recess; 
that complainant then culled these in the office te come, saying, 
"she is nude;” that after a little dolay defendant appesred from 
another part of the room, wnt to Kiss W. and taking her wrap or 
outercoat from a nail helped her put it on; that he then unloosened 
the door cateh and opened the doer; thet Miss “. was then stande 
ing at the wall opposite with some of her clothes at her feet and 
others held close benenth her cont. Complicinant made a rush for 
these clothes but was interecpted by defendant when « strugele 
ensued, which brought others in the room te the scene. Complainant 
remained in the room for about half an hour during which time Miss 
W. contimed to held the coat close about her, As Miss Fels, a 
stenographer in that suite, cme into the office, complainant 
¢alled her attention to Miss @. saying she was undreased under the 
coat, and asked Mins %. to open her coat, which she refused to doe 
In the meantime lowyer Greenwald entered, followed closely by 
lewyer Neuffer, complainant's brother-in-lew, who had offices in 
the seme twilding, and had been sent for by complainant. ome 
conver sation ensued relative te the incriminating appearances ond 
Neaffer alse asked Miss ”. to open her coat. She again refused to 
do seo and was then sitting near complainant. Neuffer and came 
plainant then took teld of the lapels of her eoat and pulled it 


" @pen, and some struggle ensued upon defendant's coming to her ree 
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lief. Suffice it to say that according to the testimony of com- 
Piainant, which in the main was corroborated by Neuffer, Miss Fels, 
Levison, Hachtman and Greenwald, when Mies W's. cont was thus 
opened it revealed a state of nudity ta her waist. There wae 
corroborating testimony that in the latter's struggle her camise le 
or brassiere feli to the floor and thet when reached for by 
. another defendant picked it up and stuffed it inside ef the coat 
she continued te held about her, alse thet her etockings were turned 
down from the tep and that she had ne clething on above them except 
drewers which came down above her knees. 

In explanation of this affair Miss *. testified that 
on the morning in qiestion she arrived at the office before defende 
ant and went dir«ctly inte his reom where she was aceustomed to 
hang her coat; that she was having her menstruation and being une 
comfortable from the tightness of a girdie worn about her waist 
en such occasion, undertook to loosen it before taking off her 
eoat; thet while deing #6 defendant unexpectedly arrived, accosted 
her and went directly to his desk; that admo at immediately the 
@lass door wae broken in; that ehe hadloosened some of her undere 
elething and that the fastenings of her dress, which opened in 
frent, were torn open in the strugele, cousing her breast to be 
exposed, When asked why she refused to open her coat she answered? 
"Well, I didn’t enre to do it in the presence of Mr. Carlaon after 
she had done that." (Referring to Mire. Carlson's attempt to open 
her east.) 

Such an explanation will mot suffice. If net in the 
State of nudity charged and described, she had too much at stake 
to refuse the opgortunity to vindicate herself, and it does not 
compert with innocence that he should have supported her refurale 
If she was in wch a state of mudity the removal of clothing from 
above the waist was not necessary to the comfort she claimed to 
bave sought, nor would she presumably go to such extremities in a 
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private unlocked office, a» she claimed, that might be ehtered 
at eny time. It is not satrange that with their reputations at 
steke exch should deny or attempt to explain each incrimins ting 
cireumetance, But the explanations deo not comport with rearon 
or innocence and serve to confim the verity of the charges. 
The inferences from the incident are seemingly too palpable to 
question the finding of adultery on that dete. With thet fact 
established it may also be rvendily inferred that the incident 
in June, 1920, was not an innocent one and hed greater signifi- 
eance than would appear when the circumstences of that occasion 
are taken alone, especially as it wos foliowed by compromising 
situations ef the parties in the seme room, testified to by Miss 
Fels and the window washer of the building, which were ef euch o 
character as to support the inference of illicit intimecy between 
the two mentioned dates. ve think there was ample evidence to 
sustain the deeree, as interpreted, that there wae the commission 
of adultery on the dates mentioned and occesions between theme 

¥e have examined the rulings of the court on the evie 
dence referred te under appelilant’s third point and without dise 
cussing them do net think there wes reversible errer therein. 
Her deo we think there was error in sllowing the preperation of 
the certifieste of evidence as an item of expense to be paid by 
defendant, or $3006 for solicitors’ fees, or in giving the wife 
custedy of the children or the furniture for their home e 

Complaint is made of an order with regerd te the sustedy 
ef ome cf the children entered at a term mibsequent te the entry 
of the decree. This appeal dees not bring that order before use 

it is also urged thet the eourt erred in denying ¢efende 
ant's motion to incorporate im the certifieste of evidence certain 
remarks of the chancellor made during the trial. As we mustlook 
to the evidence and not to the remarks of the court concerning 


the seme to determine the quantum of proof there was no error in 


ar 


peretds od dmyta fact goemioso ome hx , ott ie en a 


ga naedt ogaget thet 1 be oud? wgeacte tom ak #1 eee | 


guktsmtmrromt thes aiaigxs of fqueeva TO aneh bios ab ae wae” 
novagy ddiw sreqene por ob uhbktateliqns oi tt — E— 


eseqtads ee Yo ytacow oat a tt aee of owres baw sscevonnh 26° , 


od stdaytar oor eigntabie’ eve Jeeblond olf <u bsonesd tet eae” 
gost sant ati setad cust ite qeatiuhs Yo gmtbntt au norhiom 
gusbannk 230 sors Werteter yhthawr od take yea tt Bede * 
ePUngtn t0danTy det has ano Suspdank as Foe ter Ose! skot a” 
noluavoe fait to eegmadomsotto: eit mote teegge bitew matt soma” 
gatasmorgmes we boweiie? veaw $e Ge wilsge wees ,omela medat ous 
dele eo 0o Sok Udood (awe omnd Ot mE nsdtreg oat Te uncttsathe * 
a dams “We-onew satety girketkinl oh 2a tosdaer wobsbw ont bets efet”™” 
coouted quumieak £toLLls Yo comes ——— «s *eocatads”” 
of sonibaes hqum tow winter anid of .aheb benettren ow? vitt” 
fotnedamen end axe oxeds seild skudorqretat ew seoreed sat nder ewe” 
made mounted enotennve Mr bonedetme setah sit no ereditets te 
cive edd met dkuan oct Yo apnitirr bith Sbinbaitee evar Ge" ices 
ah guodtin bas ato thd? ettantiecgs vebay OF bovtetot soneb 
adored? torts eidkexewet toe Sted? Hthd? fom ob mds gaikeewe 
Yo-netsarngert ait gatectic mt terre sow oxen? dnkets ow ob <i 
ud Abag +8 of cammqrs Te meth ma se anmmbtve re ed sottttred oth” 
atie st sntvin ab 20 eet ‘wrod bo tfon tot O8SF to trabastes 
swagt tted# wot exit 2atwt en Xe MeTnL EM ott re ybetim” ” 
xhetevs ort @) Duane tte tehuo me Ye wham et Intalgaod »⸗ 
iea⸗ st) of teomoedse mes 2 ts owtedae metbitds ond to exe te 
eu wieted cobvo fade qalvd con Wet Keone ebt? sestash off Yo” 
ebas toh gacaed at berae tewew ele ded bogre cafe «2 ot rm IE 
tind 90 gorbivs Ye sanskGirren + at s¢axovreons ¢ folfom u*ti 
deodsawn ow sk shaked wai yadrw ebam relLeraaso ent Yo Ott 
gaimrsroo Pwo pit 2o ecuame oh OF Fen Bem eomebive oil wie 
ne ae Se eben Ghd Giese 07 dower" 





60 


the court's denial of the motione Accordingly the decree 
is affirmed. 
APFIRM'D e 


Gridley, #. Je, and Witch, J., conaurs 
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WILLIAM ¥. TEMP, ) 
Appellant, ) 
APPRAL PAGK 
V8e | SUPERIOR COURT, 
CGUOK COUNTY. 
PEHDINAND L. CAPPS, ee ~ AT 
Appellee. Boi Lore wo Fe 


WR. JUSTICH BAKNNG DELIVERED THB OPINION OF THE COURT. 


On December 26, i912, appellee Capps signed and dee 
livered to appellant Tempel hin note for $1,500, payable to 
the latter's order in monthly installments of $35 each, Under 
a power of attorney attached thereto a judgment by confession 
was entered which on motion of defendent for leave to plead 
was reopened, Jefendant pleaded payment and the issue was heard 
before « jury, which rendered oa verdict sgainet plaintiff. 
Thereupon the judgnent by confession was set aside and a new 
judgment for costs entered on the verdict against plaintiff 
from which this appeal was trkene 

It is urged first that the court erred in not directe 
ing a verdict for plaintiff. ‘hile the preponderance of the evie 
dence is decidedly in plaintiff's faver we cannot say there waa 
mot some evidence requiring sulmiesion te the jury. Rit appellant 
has mot argued that the verdict wes contrary to the weight of 
the evidence, else the judgment would be reversed on that ground 
without discussion of other alleged errers. 

Ye conaur, however, in the contention that evidence 
immsterial te “the determination of the isme and confusing and 
misleading in character was improperly admitted over defendant's 


objections. 
Pleint4ff was ea mortgage broker, and defendant, who 


wae a retired luwyer, was engaged in erecting residence btuilde 
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ings for which he entered into contracts of sale upon the 
installment plan, receiving only ea small smount ef cash down, 
To carry on this business he obtained building loans from plaine 
tiff secured by mortgage on the real estate, and also so-called 
coliateral leans secured by assignment of said contracts. 
Plaintiff solid these securities and if the payments they called 
for were not made promptiy by the obligora he advanced the same 
charging the advances te Cappa in the general account which he 
kept of such trensactions, and crediting him therein if of tere 
wards paid by such obligors, 
These transactions continued from 1910 to Decenber, 
1916. Capps frequently consulted Tempel and the latter's book- 
keeper as to the status of the account. He kept no book account 
himself sand had full access to plaintiff's books and received 
statements thereef from time to timee After several conversations 
evidently with a view to a settlement sbout the etatue of the 
account in the fall ef 1916 and the reeeipt of statements thereof 
in the months of October ahd November, a settlement was reached 
December 21, 1916, which was evidenced in part by the following 
endersement on the note in question: 
*"Shicago, December 21, 1916. Paid on this 
note Two Hundred Dollars, leaving a boalance due thereen 
of Thirteen Hundred Dollars, the payment whereof is 
hereby extended from this day the payments to be as 
follows: 
Three Hundred Dollars in one year from date. 
Three Hundred Dollars in two years from date. 
Three Hundred Dollars in three years from datée 
Your Hundred Dollars in four years from datee 
Interest at six per cont, payable semi-annually. 
Be le Cappe.® 
Plaintiff's testimony os to how the resuit was reached 
is perfectly clear and supported by his books. DJefendent was 74 
; years old at the time of the trial ond his testimony indicates 
are 
that his recolicetionsa of the ae ttlement Ain cer tain. Plaintiff's 


version is thst it was found on an examination of the accaunt 
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then made that Capps owed a balance of something over $2,600, 
and as some question arose as to the exact smount of interest 
te be included it wes agreed as a basis of settlement that 
defendant would exemute two notes of $1,300 each. It is not 
questioned that one for thet sum wae then executed and secured 
by one of said contracts. Plaintiff testified that in lieu of 
another new note for $1,300 the principal of the unpaid nete in 
question for §1,560 was reduced by crediting $200, and to he 
paid as endorsed thereon. Capps admitted hie signature to waid 
endorsement for such extension, end that he had signed it and 
the ather note for $1,300 “with full understanding.” while he 
later testified that there was aise a verbal understanding that 
if the settlement “ws wrong Tempel would right it and turn 
back the notes," yet he made no attempt to show anything wrong 
in much accounting until after this suit was brought, which was 
about six monthe after the maturity of the final installment. 
In view of the fact thet he had access to plaintiff's baoks, 
and statements therefrom, and a clear understanding thet the two 
notes represented a balance dwe on all transactions be tween 
them, as shown by the general account kept by plaintiff, it is 
aifficult te understand hew if there wes anything wreng in the 
acceunting it wae not then readily apparent, or would not have 
been discovered before this suit was brought some four years 
later. Defendent's claim of errer is that he was not credited 
with payments made before the settlement on this particuler 
note, which, however, ue lmew had been credited to him on the 
general account, and which at the time of the settlement he chose 
to have so applied instead of on the note. in effect, therefore, 
he seeks to receive credit for such peyments twicee 

The issue whether he had paic the note sued on wes 
reduced to the question whether the alleged payments on the 
note were treated in the settlement ag applied on the general 
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account. Of that there is sesreely room for question. It is 
significant that kowing he had signed the endorsement on the 

note in question calling for future paymentea he never paid any- 
thing thereon or demanded back the note evidencing the obligation. 

Prior to seid settlement various stutementsa were called 
for and rentered to Cappa. One under date of November 29, 1916, 
consisting of 11 pages, covered items of sccount only between 1910 
te 1913, with reapect to which Capps hud claimed errers or ime 
proper charges amounting to over $900, but £8 eppeared thet 
plaintiff's beoka gave defendant credit to offset the same. Undid 
statement snowed that a balance of $94.86 was due plaintiff on 
May 14, 1913. Plaintiff objected to the introduction of it in 
evidence becsuse it was incomplete and dic not show the condition 
ef the account at the time of the alleged settlement, and no 
attempt was made by defendant te show the balance as it stood 
at a later date. The jury, who were presumably not book accountants, 
might casily have been confused and misled by the incomplete state- 
ment to think that the balance showm thereon was as lt steod 
November 29, 1916, less than a month before the settlement during 
which it was not much changed. 

Plaintiff had sald the note before the settlement to 
ene Bertling and being obliged te advance to him the installments 
thereon as they fell due, he kept a separate account of such 
payments but charged the some to Capps in the general account. 
This separate account went before the jury. One of its items 
under date of June 16, 1916, read: "Hal. C. N. No. 281." Aithough 
this was explained as a payment made by Plaintiff to Rertling for 
the balance due the latter on the note, which then came back te 
plaintiff, the jurors might have been misled into believing that 
thie was the balance then due from Capps on the note. Unless 
supplemented by other proof these incomplete statements had no 


direct bearing on the emount due on the note in question. 
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The evidence shows that the general account between the perties 
on which the settlement was made gave defendant proper credit 
and charges for all the items covered in these incomplete statee- 
ments, 

Bqually misleading wav the intreduction of a payment 
made November 26, 1916, by Tempel to Capps of $149.50 on a 
separate transaction which without a full statement of their 
accounts was incompeteng and improperly made the basis of the 
fallacious argument that if Tempel paid Capps that amount November 
26, 1916, the latter could net on December 21, 1916, owe en this 
note or transaction had previous to November 26th, ths sum of 
$2,600. 

“We think it manifest that the trial wos conducted in a 
manner to confuse end mislead the jury on the issue in question. 
then taken in canvection with the entire account, and undisputed 
evidence respecting the same, these incomplete statements had no 
tendency to establish the defense that the account as it steed 
December 31, 1916, and then agreod upen as shewn by the endorsee 
ment on the nete was not correct. “hey were, therefore, clearly 
misleading, and the verdict so indicates, These errors are 
sufficient to require reversal of the judgment and dispenses with 
the necessity of considering other alleged errors, . 

The Judgment will «sccordingly be reversed and the cause 
remanded for a new hesring on whether the original judgment by 
confession shahl stand, and fer mech orders as are necessary to 
that ende 

REVERSED AND REMANDED, 


Gridley, F. J., and Fitch, Je, concur, 
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BLLA H. WSNDELL, 


Appellant, 
APPEAL FROM 


Vie SUPeRIOR COURT, 


— —— — 


COOK COUNTY. 
JQHN MACKENZI® et al, 
Appelieeae 


Meee 


Fs CD Hh beoelkhe Uy VU 


WR. JUSTICE BARNHS DELIVERED THE OPINION OF THE COURT. 


Appellant filed her bill in equity to have a deed 
from her to appellee Mackenzie declared a mortgage and asked 
fer an accounting and ether relief. The bill was dismissed 
fer want of equity in accordance with the recommendation of 
the master to whom the ceuse was referred te take testimony 
end repert his conclusions of fact and law. én appeal was 
taken to the Supreme Court on the theory that a freehold was 
involved, but that court held te the contrary and has transferred 
the appeal to this court. (307 111. 109.) 

In substance the biil charges thet complainant and 
her husband Trugett ©. Wendell, on Kareh 5, 1920, deeded her 
property known as 1558 West Adems atreet, Chicage, to said 
Mackenzie to secure a dobt t® him of $3905, upon en express 
agreement and understanding that the deed was given simply as 
security for the payment of such sum, and thet upon payment 
thereof Mackenzie would reconvey the property to her; that he 
has collected rents therefrom in excess of that sum and hag 
refused te reconvey on her request, md has encumbered the 
property by a trust deed to one Nelson, ss trusteo, and iater 
by deed to one Mra. Ansell, beth of which conveyances complainant 
believes were without consideration and given for the purpose of 
enecumbering the record, and the bill asks for appropriate relief, 


including an accounting, appointment of a receiver to collect 
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rents, release of the trust deed to Nelson, delivery of the notes 
secured thereby for cancellation, and recenveyance of the premises 
by Mrs. Ansell. 

Mackenzie denied thst the deed to him was a mortgage and 
that complainant was entitled te the relief prayed. WNelson and 
Nre. Ansell were made parties defendant to the bill, but do not 
appear to have anawerede 

The record discleses shat T. ©, iiendell, complainant's 
husband, was in the real estate business and acted for her in 
various transactions in which he obtained loans from Vackenric, 
giving trust deeds of complainant's real estate as security. He 
acted as her agent in negotiating the transaction in question. 

The warrenty deed in question was deted and aclnowledged 
March 8, 1920. Mackenzie testified that the considerstion theree- 
for was $6,000 which consisted of his assumption ef « first mortgage 
of $4,000 esvering said property and also another piece of real 
estate belonging to complainant known «5 1851 Jackson boulevard, 
his release of a third mortgage on the property in cuestion, (the 
amount due with interest on the two mortgages relensed being $978.84) 
taxes to the amount of $160, ond $861.16 in each. He further 
testified that after the transaction had been concummeted said 
Wendell requected an option to repurchase the preperty, end that he 
then signed the document preduced in evidenee by complainant, which 
reads: 

"“Mareh 12, 1920. 
In regard to the property at 1555 Adams Ste, 
it is agreed at the Gption of the parties hereto te 
reconvey said property upon the payment of One 
Thousand ($1,000.00) Dallars er security to cover 
seme amount within thirty dnya from March eight 1920. 
Jehn Vackenzie.” 

Mackenzie also testified that the date *“Warch 12, 1920," 
was not on said document at the time he signed it, end thet YendeM 
later wanted the document changed, and that on Hareh 11, 1920, he 
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signed another document produced by defendant in evidence, reade 
ing as fellows: 
“T. Co WENDELL & CO. 
Marah 11, 1920. 

T hereby grant to T. C. Wendell en Option 
to buy the property sat 1538 Adama St. for (ne 
Thousand ($1,000.00) Dollars, Subject to 
Mortgages thereon. This Option expires in 
thirty days. 

John Mackensie. 
OK T. C. Wendell." 

Yendell claimed that there wae still another document 
evidencing the agreament te reconvey and that it was lost, and 
denied that the signature to the document dated Narch 11 was — 
hgs. He also claimed thet the agreement for an "option® - ge 
protested against the use of the term, but accepted it in view 
of the necessities which confronted him, - was talked over and 
made prier to the exemtion of the deed and other papers. He 
also denied receiving $861.16 in cxsh. He, however, gave ew 
receipt therefor dated Narch &, 1920, but claimed that he pro- 
tested against the use of the term *eash" therein, and that said 
sum merely represented the amount with interest then due on said 
released mortgages. 

In support ef the claim thet mo cesh was paid appellant 
argues that the option to recenvey having been fixed at 31,000, 
approximately what was due on the two released mortgages, if 
appellant had paid cash as aforesaid appellee would have fixed a 
gum large enough to include it, wiich would have been about 
$1840. On the other hand, appellee argues that it was contemplated 
that in addition te the 41,000 appellant would on exercising the 
option pay the amount due on the two mortgages so releosed. 

It is mainly to these instruments for the so-called 
options, together with the attendant circumstances, thet we must 


leok te determine the intention of the parties, for the tranaaction 
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must be viewed in the light of all the surrounding circumstances 
to ascertain that intention, and it is a recognized rule in this 
State that where there is w conveyance by deed and a defeassnce 
in a collateral paper or a contract for a resale, and the evie 
denee leaves it in deubt whether the transaction was intended as 
@ conditions] sale or « mortgage, it will, av a general rule, be 
treated as a mortgage. (Preschbaker v. Feaman et ale, 32 Til. 
476; Rue v. Dole, 107 Ill. 275; Jeffery v. Sobbina, 167 Ill, 
375-384; Cassem ve. Heustisa, 201 Ill. 208; Casper N>tienal Bank 
ve Jemer, 265 111. 142.) Tut as to the cireumstances attend- 
ing the transaction im question, the time of the execution of 
the several instruments, the dutaile respecting the understanding 
reached, said Wendell and Mackenzie sre the only witnesses and 
differ in their testimony respecting every essential point. 

The master's repert ef the evidence, exclusive of 
numerous documentary exhibits of deeds, notes, checks, receipts, 
etc., covers aver 300 pages of legal cep which we have read with 
great care. 

A discussion of the various details relied on to reverse 
or suppert the decree would extend this opinion te unvwerranted 
length. We feel that it is enough to gay that while we recognize 
the rule relied upon by eppellant in determining whe ther an 
absolute deed is se conditional sale or s mortgage, yet we also 
recognize that to warrent the court in declaring such a deed 
absolute in form, like the one et bar, to be a mortgage the evie 
dence mut be clear, asfinite, unequivocal, convincing and satise 
factory, (Robmett v. Miller, 303 112. 515) and that the burden of 
proof is upen the party claiming the transaction to be a mortgage. 





(Casper National Bank v. Jenner, 268 Iii. 1438146.) Upon a ree 
view of the evidence we do not think it is of such « character 


as justifies holding that the deed in question was taken as a mere 
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security in lieu of the two mortgages released, one of whigh 
covered another piece of property. It appears that a mortgage 
on the latter piece wan then under foreclosure and that come 
Pininent wished to replace it with another mortgage and sought 
the release of the second mortgage aforesaid, waick covered both 
that property and the property im question, and that complainant 
needed money to carry out the treneaction for which she applied 
to Nackensie, an aforesnid. Wendell does not deny that he gave 
@ receipt for such money, and to harmonize his denial of ree 
ceiving “cash* takes the position that he protested ageinst the 
use of that term in the receipt. Toe obviate the effect ef the 
“aption” contract he alan testified that he pretested again at 
the use of the term “option” although he had previously made a 
similar contract with Hnckenwie fer an option under eimilar eir- 
cumétances and hud exercised it. He wou familiar with the use 
of such terms and the forms of writing pertaining to such 
transactions and the usual censtructions placed upon them. There 
is nothing in the record te indicate thst he wae under any com 
Pulsion or that there wes ony attempt on the part of defendant 
Mackenzie to exercise inequiteably such power as he might have over 
complainant as her crediter, On the whole the documents in evie 
dence accord more with defendant's then with wendell’s version of 
the facts. Ae to some details there is testimony which strongly 
eorroborates the former, and we think the macter's conclusions 
that the deed in question was delivered os an absolute conveyance 
and not ac a mortgage was fully justified by the evidence, amd 
that the chancellor rightly dismissed the bili for want of equity. 
fo state more fully our reasons for this conclusion would require 
& tedieve and unnéecessury narration of evidence ord extended dise 
cussion of its probative value. Ge deem it unnecessary. The 
deeree is affirmed. 


Gridley, #. J., and Fiteh, J., sonour.  A¥PT De 
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WILH@LNINA KEXBLYR, 


Appellant. APPEAL FROM 


MUNICIPAL COURT 
vs⸗ 
OF CHICAGG. 
JOSSPH M. WEINSTEIN, 
Appelise. 
port ra mm 
MR. JUSTICH BARNXS DKLIVERRD THR OPINION GF THE COURT. 

This appeal ia from a judgment entered upon « directed 
verdict for the defendant in a fourth class action wherein 
Plaintiff sought to recover under a lease 8626 as liquidated 
damages for o holding over after ita expiration; also (4 as 
eost of removing ashes and garbage, ond $200 es necessary 
attorneys’ fees and expenses in instituting suit for forcible 
detainer and prosecuting the suit in qestione 

The lease called for a rental of $150 per month and 
contained a provision that in cnse of failure to yield up 
possession at the termination of the lease the lessee would 
“pay as limiidated damages for the whole time such possession 
is withheld the sum of Twenty Dollers per day.” Defendant 
held over 28 days and in his affidavit of merits claimed such 
provision should be conetrued as a penalty and that $5 per day 
wae a reasonable rental of the premises, and offered te pay 
the same, and denied Lisbildty on the other alleged croundse 

Plaintiff introdweed the lense and the record of 
the forcible detainer suit, and testimony of two atterneys «s 
to the ressonable value of attorneys! fees in a case where @ 
foreible detainer suit was started and after several continuances 


was disposed of by agreement, and where two judgments for rent 
were taken by confession. hile there was proof of the detainer 
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suit there was no proof of the record of the two suite for rent, 
or of what services were rendered by attorneys in omy of the 
suits, though they were aseumed in ea hypothetical question put 
as to their value. In that incomplete etate of the proof and 
because the services alleged to have been rendered in the 
forcible detainer wit were not separated from what was included 
in the question, the court, on defendant's motion, properly 
struck out the testimony thereon. 

Ner was any proof offered as te the reasonabiz rental 
value of the premises during the period of detention, or of any 
ether item of damage stained thereby, all of which was capable 
of ascertaizment., Upon the principle stated in Advance Amusément 
Go. ve Franke, 268 111. 579, the court considered the provision 
for liquidated damages a penalty and properly withdrew that su be 
ject from the consideration of the jury. (See alse Giecsecke v. 
Cullerten, 280 Ill. 510, and Yeisn ve Fidelity and Guaranty Co., 
300 Ill. 12.) 

The claim for damages for removal of ashes and bexes 
was predicated on a clause of the lease providing for keeping 
the premises in repair and in a clean and healthy condition 
according to the city ordinances. The courtheid the provision 
dad not require removal of sashes and boxes and struck out the 
evidence of the cost of such removal. We find nothing in the 
clause = especially in the absence of proof of any city ordinance - 
on which to predicate a claim for the expense of such removal. 

As, therefore, in this state of the record, plaintiff 
adduced no competent proof of any of the alleged items of damages 
the verdict was properly directede 

Plaintiff says it is absurd that a judgment for costs 
should be entered against him when defendant admitted holding 
over for 28 days without payment of rent. His suit, however, was 
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not for such rent but for damages on the theory that they were 
liquidated. If he had adduced proof of actual damages after 
the court ruled againet his theory of the case the result might 
have been different. But the court could consider the ease only 
as made by the evidence. ‘The judgment is affirmede 

AFYIRMED © 


Gridley, 2. J., and Fitch, J., concure 
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GHORGE G. WILLIAMS et Rhey 
Appellees, 
APPEAL FROM 


VB. NUNICIPAL COURT 
OF CHICAGO, 


6) ey Y J. /* va: My of ~ 
fet €3 fo toethe i XS 


Ae GO. GRAN® et Ble» 
Appellants. 


ER. JUSTICH BAXHMS DELIVERED THY GPINION OF THE COURT. 


This appeal is frem a judgment entered upon a verdict 
of the jury in favor of appellees in an sction ex contract. 





Appellants state in their brief that they rest their case on 
the contention that the statement of claim doce not state a 
gause of action, and that the sourt erred in not striking the 
same on their motion. 

In substance the statement alleges: 

that on or sahout Angust 20, 1918, piaintiffs were 
induced by defendente Grent and Buszin to enderse and deliver 
two certain notes poyable ta their order, aggregating end worth 
$6,250, to said defendants and the Grant Wire Wheel Manufacturing 
Company, ® torporation, for “poasible investment of the proceeds 
thereof in said erperation, and upon an agreement thet if said 
investment was not satisfactory, the proceeds of said netes would 
be retumed to them on thirty days’ notice after January 1, 1919;" 
that plaintiffs were not "satisfied with said investment" and 
requested defendants end said company to return the notes or pro— 
oeeds thereof, ond after some negotiations between plaintiffs, 
defendants and seid company entered into a written agreement with 
defendants on Hay 14, 1910, which is set forth verbatim and was 
signed by defendants and accepted by plaintiffs, 

The agreement, ae pleaded, recites that said company 
was indebted to pleintiffse in the sum of $6,250, and ot that 
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date agreed to issue to them 625 shares of its peid up preferred 
stock, together with 5250 in cush, and that they were willing to 
settle said account if defendants guaranteed to purchase from them 
said stock at ite par value of $6,850 on or before May 10, 1922, 
and that upon consideration of one dollar and other valuable 
considorations, the receipt of which is acknowledged, defendants 
agree, upon presentation of seid stock by plaintiffs to them or 
either of them on or before May 10, 1922, to pay plaintiffs $6,260, 
provided they agree to deliver to defendants or their essigns at 
amy time pricr to seid date said stock at $10 per shore within 
ten days ef tender of payment therefor, and provided one of said 
notes therein desigmated was paid before May 26, 1919, 

The statement ef claim then alleges that seid note wee 
paid May 21, 1919, and the other note at maturity, and that 
"simultaneously with the execution of ssid written agreement," 
the defendruts, whe were then the officers and promotors of: said 
company, issued te plaintiffs a stock certificate fer 625 shares 
of the preferred capital stock of said company; that plaintiffs 
have remained the owners thereof since said time and were ready 
and able at all times between May 14, 1919, and Mey 10, 1922, te 
@eliver to defendants anid stock certificate on payment of $10 
per share, which the defendants never offered te pay, and thet on 
Way 15, 1922, they tendered said stock, properly endorsed by then, 
te each of the defendants except Grant and requested payment 
therefor, in accordance with the provisions of the contract, which 
defendants refused to make; thnt grant is no longer a resident of 
Chiengo and plaintiffs do not know his present place of residence 
or.shere he may be found. 

While a henring was had on issues of fact, yet 2a 
defendents rely wholly on the insufficiency of the statement of 


¢laim and have not abstracted of discussed the evidence, we ere 
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not concerned with the facte otherwise than as plesded. 

Jefendants urge that the suit is upon a guaranty 
entered into without a new consideration and subsequent te the 
@riginal parchase of the stock on august 20, 1914, and, there- 
fore, upon well settled law the agrecment is a nudum pec tume 
There are two answers to this contention; First, that the 
agreement sued en recites a new consideration and acknewle ignert 
ef the receipt thereef; and second, thet there was no soecalled 
Original purchase of the eteck en August 20, 1915, as we read 
the statement. It alleges in effect that the netes were delivered 
te defendants Grant and Tussin and the company at that time for 
*posaible investment,” but it does not allege that any investment 
was in fact made until the stock was bought and issued under the 
new agrecment sued on whereby the notes then be came the prope rty 
ef the company upon «a simultaneous guaranty by defendants to take 
up the stock at the time and on the terme mentioned, if plaintiffs 
retained and duly tendered the same, which they allege they did. 
Not only, too, was there a money consideration recited for ouch 
guaranty but defendants were given an option t© purchese the stock 
before the maturity of the contract. From the ollegstione in the 
statement of claim, therefore, the contract wae supported by a 
consideration and plaintiffs sre alleged to have complied with 
every condition of the contract required to be performed on their 
part. 

While Grant wee net served with process, nor a party 
to the judgment, he may be made a party therete by precedure 
under section 14 of the Preetice Act. It is immaterial thet no 
tender or presentation of the stock was made by pleintiffs te 
him, ae the centract provided tender or presentation of the same 
might be made to any one of the defendantse 

It is enough to say with regard to the contention 


thet an agreement by the corporation to repurchase its steck 
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cannot be enforced that the corporation is not a party either 
to the agreement sued on or to this suit. The obligation sued 
on purports to be that ef defendants only, | 

The abstract doss not disolewe the amount of the 
judgment nor, as before stuted, the evidenee om which it resta, 
and if the statement of claim is defective reepecting the 
demages susteined we think the defects were such as would be 
cured by verdict. A motion to strike the statement of claim 
being in the nature of o general demurrer, we think the court _ 
did nat err in refusing it. 

AFFIFMIED. 


Gridley, Be dee and Fitch, J.. COP CUT 
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BERTRAM J. GRIGSBY et ale, ) 
. Appeliants, APPEAL WHOM 
MUNICIPAL COURT 
OF CHICAGO. 


VBGe 


ERMEST G. Ke AND ORSON, 
Appellee. YQ A eR ua 
fo Dh dete UU U 
MR. JUSTICR BARNES DeLIVERED THE OPINION OF THE COUNT. 


This suit was brought by appellants te recover $1,100 
from appeliee, claiming that they had paid him thet emount aa 
an anticipated profit under a contract for the purchare of 270 
shares of stock, té which they were parties of the first part, 
on an understanding subsequentiy had, and breached by him, that 
he was to assist in a& particular way in financing the deal. 

The contract is made a part of the statement of 
claim. In defendant's affidavit of merits he alleges that he 
and plaintiffs were pertners in the deal, and that upon that 
atate of facts plaintiffs’ remedy is in chancery anc net at 
law. We think the relotion of partners is so apparent from the 
contract as well us the evidence that there could be no recovery 
in thie form of ection. 

But defendant also denied «a breach of the contract 
on his part ond claimed he was entitled to the $1100 he ree 
¢eived, In view of the fact that they were jointly interested 
in the contract as partners and no recovery could be had at law 
we deem it unnecessary to detail the evidence on thst issues 

The only point made on this appeal is thet the verdict 
was against the weight ef the evidence. It is an elementary 
rule ef practice that before thie court will disturb a verdict 
on that ground the verdict mist be manifestly agsinat the weight 
ef the evidence, which we cannot say it appears to bee Reache 


ing that conclusion and no legal principle being involved it 
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would subserve no useful purpose, our judgment being final in 
the matter, to reiterate and ahalyze in confirmation of that 
conclusion the rather complicated state of facts with which the 
parties to the case and their sttorneys are fully conversant, 
Suffice it to say that legitimate inferences therefrom furnish 
& reasonable basis for the vdrdict. 

Nor do we agree with the contention that the verdict 
was manifestly against the weight of the evidence simply because 
the two plaintiffs testified one way and the defendant ane ther 
as to an alleged oral arrangement for finen¢ing the contract 
after it wes entered into. The money sued for was voluntarily 
paid to defendsent by plaintiffs in anticipetion of a prefit 
under the contraét, for which there is a remedy in chancery if 
wrongfully paid. 

ABP IRWOED » 


Gridley, Fe. Jo, and Fitch, J., concuroe 
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MODERN WOODMEN OF AMERICA, ) 
) APPMAL FROM 
On appeal of ANNA G. MADARY, 


Appellant, CIRCUIT COURT, 
VSe COOK COUNTY. 
ELIZA J. ROY ee 
: Appellee. 2 e} aie iL aisk® Ny v4 


MR. JUSTICES BARNES DELIVERED THE OPINION OF THE COURT. 


This appeal is from a final decree on a bill of intere 
Pleader brought by the Modern Yoodmen of America, making parties 
thereto appellant Anna G. Madary and appellee Eliza J. Hoy, 
daughter and widow, respectively, of Alexander H, Rey, holder 
in his life time of a $2,000 benefit insurance certificate which 
was issued by complainant, and is the subject of controversy. 

Pursuant te an interlecutery decree entered upon 
stipulation of the parties scompleinant deposited the amount of 
the certificate less the filing fee of $10 with the clerk of the 
eourt, end defendants have interplended, each setting up her 
claim to the fund in qestien. After a hearing in open court a 
decree was entered allowing appellant what she hed expended in 
payment of dyes and premiums, also certain unqestioned expenses 
amounting te $380, and directed the clerk to pay the same out of 
said fund, and also an agreed sum of $340 due the undertaker, 
and on delivery within 30 days of a deed to a cemetery lot by 
appellant to appellee the further sum of §125 which she had paid 
therefor. 

It sppears that the certificate was carried in 
appellee's name for several years; thet in 1916 appeliant was 
made the beneficiary thereef upon a verbal understanding that 
she was to keep up the payment of dues and assesrments because of 


the inability of the father to do so, and that on Merch 15, 1922, 
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just prier to the death of the assured a new certificate was 
issued making appellee again the beneficiary. 

The pleadings raised as one of the issues the mental 
competency of the assured when he applied for the last change in 
the certificate, and the court deciine: to hear testimony thereon 
offered by appellant. But as the cnse wea disposed of on the 
facts as they existed prior to the issuance of the final certie 
ficate we need not dismss that phase of the case. On the facts 
as thus discleseé we think the decree should be affirmed. 

A® appellant's answer stood until all the teatimony 
had been heard she claimed the entire fund in her om right. 
Appellee santended in her enawer that appellant's interest rested 
upon an agreement made between her and her father to the effect 
that appellant was to be reimbursed merely fer the amount ef dues 
and assesements paid by her. tome monthe later and after the 
testimony had becn heard appellont filed en amendment to her 
answer chanzing her theory. In it she claimed to be entitled te 
the fund as trustee for her mother during her life, also th be 
reimbursed for all her court costs, solicitors’ fees, court ree 
porters’ fees and other expenses incurred with reference to the 
wmait, and that she would he entitled to all the proceeds that she 
would hold as such trustee at the desth of her mother. We find 
nothing, hovwover, in the facts pleaded by her, or in the evidence, 
that would support the claim that she held the fund either in her 
own right er as such trustec, 

The real question of fact wns, what were the terme of 
the oral agreement upon which appeliant was made bencficilery and 
what was the legal effect thereof? Appellant testified that her 
father said he wanted her to get the money she “had in it eut," 
snd take the balance and put it in the bank for the care of her 


mother beceuse she was not capable of handling money. ‘hen she 
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was pressed to state all she could remember that was said, she 
testified: “All bille were to be paid after 1 had my money taken 
out, and the balance of the money put in the bank for the cnre of 
my mother.” The court then asked; "Is that the substance of 

what your father said, or did he designate any bills in particular 
that he desired paid?” She anewered: “The doctor's bills and 

the undertaker'’s bill." Appellant's lmsband testified that 
appeliant said she would take over the insurance on one condition, 
that “in case anything happened to him, that she would take out 
whet she had paid in, and the expenses of the funeral, and put the 
rest in the bank for the care of the widow." Her sister, whe was 
alse present when the agreement wae made to transfer the insure 
ance, testified substantially the seme saying that appellant *should 
take the insurance and she wos to take cut what was coming te her, 
and pay the expenses, and the balance to go in the bank for her 
mother .* 

There was also testimony to the effect that appellant 
hed told various parties that she had agreed to take out of the 
proceeds of the insurance transferred to her, merely wheat she had 
paid out and pay ever the balance to the widowe 

No one except appellant testified thet at the time of 
the asreement the aswmred said anything about appellee not being 
able to take care of herself. The agreement rested in parol, 
and it is hardly probable that any of the witnesses were able to 
testify six years after it was made to the precise language eme 
ployed by the assured. Im this connection the language of the 
Supreme Court in St, Louis National Stock Yards v. Yiggins Ferry 
Sg., 102 Ill. 517, is appropriate: 

"The agreement being verbal, and no ome pretending 

to give the language or the exact terms used by the 
parties, ite real character, and the purport of the 
terms finally agreed upon, together with its legal 
effect, presented a mixed question of law and fact, 


whieh wes necessarily determined by the trial court 
from all the evidence before it.* 


t). & fey A Re —— 


* 
=? 
7 


goved qonom yx bat k torte bing of OF otow GLiie £ra*® thekiesaet 
to oxno at? vot Aned aff mk due yemom off 36 oratdd ot bee tue 
to oomedudnt otf todt of” sheslean pede? Sued eft ”. tedvem = 






bes eL2ii etsete oh at” iboxewane oe “Thing Sorkaod ea admit 
bail? Hottiteed torsdusal atenaiiodgh "sist ol tededrobaiy Oe 
emeltionoo #86 a6 eonaraunt oft asve etal Siuow off Bhas sa Loge 
tte wlnt Biuew ade dant ,mkd of bomteqqed yridtyrm onse ia tal 
ow guy bee .Latemyt of? to seeneqas add bm ,ak biay bed one ‘Sete 
aew ety ,retale te “.wobfw of? Yo ous ont tol Anad od? at geen 
atwini $i) wished of Sham one Séoimoxna sit nody — 
atubda” na’tsaqe send yodyae wane odd elislitedadus boLtiieds . bos 
ted os Yakaco eae Jadw tuo otad OF haw one Sra compu bant oalf Gilad 
gost Yoh Newt ante md og 6 curated Wit one jooenogee eA? eq Sime 
8 oat aoe 


tnaiiveqs tad? dost te odd of yrombioot ose aww oxomt | 


had ode gate yhorem tom at herretahet? eomerunh af? Yo wbvavorg 


to omit off? $4 tel? Sel tivect daatisqqe Jqeexe one oF "WEE CE 
Biiod fon selLeqqe suodh yateityps Mot betiens ot? Sneenityee SP 
tome ni boteex Sonsperns eff .todred to eine add os aida 


-m epgacpaet seloerg od? of obem enw 24 «9f%e exnee uke vitasaes 
of? Lo sguepend of? mobtovanes off oI .Boumuen odd xe bayolaq 
XRio! shinai! .v epaay Apes Janette phwod at $2000 eamaged 
iwfaltqenqqe ai , 48 EI not. 
paliestety one oc bas ,ladiey gato’ sanmetge oct?” — 
a beve sane? souxe est x0 $0 sented 08 Coit 

ot? Ye vo@tug ef bas ,1bF 00 Loox eft ,a 
tagel atk dike sodvone? ,moqw i 

stent hae wal YW moktcom bext@ a hetnosere 


drsoe Lalu ealz dattlmayt of sew dotita . 
v eT oro ted Codabive Ub "ks oot” " 


ode ,Atan naw fac? todwomes bisg> ode Lie s¢as0 of benvetqg ecw 


eodin iy tay mh SkEid yim odamploon pet BES to Cbide — 


ad? Yo tio saat af bowrys bat ode todd wobtueq amatenY Biod had ~ 


-wobty sit of SBinechd mitt coro Yad dae toe Shag 


@ olde orsw aaeeont ty ont to qm Jas? ofdecorg ytbaad ek 92 ba 


F 






—— 


« 4 


The finding by the chancellor in the case at har was 
that there was no trust, and upon review of the recerd we find né 
good reason for disturbing that finding. Net only de we think 
that the oral agreement as testified te by appellant was insufficient 
to ereate such aw trust as she claimed in her amended pleading, but 
when we take into consideration that the amendment chanced the theory 
of her claim to one inconsistent with that upon which she first 
relied we may well question her version of the agreement and conclude 
from the circumstances which impelled the father by reason of his ine 
ability to work to make appelient the beneficiary, and from appellant's 
later admissions above referred to, thet the certificate was placed in 
her name simply te secure her for any advances she made to keep up 
the insurance. Ae there was no agcreemont creating an active trust, 
and there was no disposition on the part of appellee to cuestion 
appellant'r right te auch allowances os were male by theddecree, and 
as appellent's claim of the right to control the entire fund for her 
mother witht restriction during her life and to retain the balance 
thereof on her death, is not supperted by the evidence and is meme 
ingly Unjust and inequitable, we think the chancellor correctly 
denied her claim to the costs of this litigation. As there was no 
proof of oy bills ineurred for medical attention, and the decree 
reimburses appellant for ali funds ghe has advanced to keep up the 
insurance and for the funeral expenses, and provides for reimbursee 
ment for the amount she paid for the burial let, we think it allows 
her 211 to which she is entitled out of the fund in question. 

Accordingly the decree will be of fimed. 

APFIRMSD « 

Gridley, >. Je, and Pitoh, J., concure 
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FIDELITY & DEPOSIT COMPANY 
OF MARYLAND, a corporation, 


— — 


Appeliant, APPEAL FROM 
MUNICIPAL COURT 
Vio 
OF CHICAGO, 
JAMES STLNSON, ae 


Appellee. > 7 F 4 8 


MR. JUSTICH BARNES DYLIVERED THE OPINION OF THE COURT. 


This appeal is from a judgment rendered upam a verdict 
for defendant (appellee) in an action brought by plaintiff came 
pany (appeliant) on an indemnity sgreement contained in the 
application vy defendant to plaintiff fer a drain lnayer's bend. 

The bond was executed by defendant as principal and 
plaintiff as surety te indemnify, save and keep harmless the 
City of Chicago from any and all ioss, costs, ismages, expenses 
er liability of eny kind whatsoever, which it might suffer or 
whieh might "accrue against, be charged to, or recovered from 
it by reason of any act or thing done by said drain Jager or 
by any negligence in the execution or completion of any work 
done by seid drain layer or by or on secount of any improper 
work done under nnd by virtue of the authority of the license 
issued to him.” 

In defendant's application fer the bond in qiestion 
he covenanted and agreed "to pay anid company amy and ai) 
loss, costs, charges, suits, damages, counsel fees and expenses 
ef whatever kind or nature, shich said company shall, or may, 
for any cause, at any time, sustain or incur or be put to fer 


er by reason or in consequence of said company haying entered 


into or executed said bond.* 


While defendant was conetructing a sewer for the 


City of Chicago along one of its city streets one Gallie Sherman 
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drove on sutemebile et night into » barricade placed by defende 
ant around an excavation for the sewer. She brought an action 
for resulting injuries against the City of Chicage and defendant 
in which a verdict and judgment for $1500 were rendered against 
the former, but no verdict whatever was renderra ae te the 
jatter. The judgment was settled by appellant paying Selile 
Sherman $1000. ‘This suit wee brought te recover: the amount se 
paid, together with interest and attomeys' fees expended in 
Connection with the settlement. 

in support of its case plaintiff introduced in evidence 
said bond, the application therefor, the pleadings in said action 
of Sherman v. The City ond Stenson, the judgment entered therein, 
proof of the settlement as sforesaid, and that defendant was in 
charge of the work when the afcident oceurred, and rested its 
casee Plaintiff also offered instructions given in the Sherman 
Case, which the court refused to receivee 

Defendant in hie affidavit of merits alleged that he 
had fully complied with the terms of the bond and observed the 
city ordinances and miles ef the department of the city governing 
drain laying; that plaintiff was not compelled te expend money in 
payment of any judgment by reason of his negligence; that he wae 
exonerated from liability in said mit, and that if plaintiff 
paid any money it wau paid voluntarily, and introduced cvidenee 
tending to show that the accident was net coused by any negligence 
on his part. 

Contending that it was error to direct a verdict for 
defendant, and that the verdict should have been directed for 
Plaintiff company it urges (1) that the City of Chicago be came 
diable as « result of “an act or thing done” by defendant and 
that it is net essential that the conduct of defendant should 
have been negligent or improper; (2) that the trial court erred 
in refusing to admit in evidence the given instructions im the 
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eawe of Shorman v. City of Chicago, and (3) that so far as the 


Place of the accident was concerned there is no question about 
the liability of the city for d«efendunt's act in constructing 
the sever. 

There is nothing im the recerd te indicate that the 
last contention is seriously questioned, and defendant has 
filed no brief, The accident ocourred at an intersection of a 
eity street with one under the jurisdiction of the Lincoln 
Park Board. But under the rulings of the Supreme Court there 
was mo exclusive jurisdiction over that portion of the street 
in said Board, but the jurisdiction was concurrent, (Chicage 
City Railvey Co. ¥. South Park Commissioners, 257 Ill. 602; 
West Chicago Park Comm astoners v. (Lty of Chicago, 170 111. 
613; Soyth Park Commissioners v. Chicage Vity Ry. Co., 286 
Ill. 504.) ‘the third point, therefore, need not be discussed, 





Interpreting the phrase "by reason of any act 
or thing done” to include any act of defendant in connection 
with his construction work regardless of whether it was 
Regligent, and centending that the Sherman sult ware predicated 
upen an act of defendant, plaintiff argues therefrom that 
wnder the terns of the bond plaintiff became liable to pay 
the judgment rendered therein, snd if so then wider the 
terms of defendant's application he became liable to pay 
Plaintiff the expenses it ineurred, they being, as provid d 
in the applicetion,"by reason of or in censequenes of said 
company having entered into or executed said bend," 

Assuming the construction put wpen said phrase 
te be correct yet to render defendmt liable in the 
sult “the act or thing done” by defendomt must necessarily 
have been the proximate cause of the injury claimed in the 
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sult, and therefore one of negligence, as such suit was 
predicated wpon the charge of negligence, 

In order, therefore, to chow in this case a liability 
wader the bend it was incumbent upon plaintiff te preve that 
defendsnt's act constituted the negligence om whieh the judge 
ment in that suit was based, This record, however, fails te 
disclose thet the verdict and judgment in that suit rested upon 
amy negligent act of Stenson. “hile plaintiff effered in 
evidence the plesding, juigrent smd given instructions in the 
Sherman suit it failed to offer the evidence takm therein, 
without which it is impossible to knew the theery upon vhich 
the jury's verdict was rendered, or whether the proof disclosed 
any negligent act on the part of defendant Stenson. 

The first count ef the declaration im that suit is 
predicated woom the negligenee of the city alene, and in the 
absenee of amy proof of the evidence introduced in that care, 
and for aught diseleced in thie recerd, the verdict may have 
rested on that count alone. 

Plaintiff made no direct proof of defendant's 
connection with the accidamt ether than to shew that at the 
time thereef he was engaged in putiimg in « sewer at the 
Place where it happened and was in charge ef the werk. Not 
only wae this insufficient of itcelf, or when taken in 
connection with the record in the Shermen suit so far as 
introduced im evidees, to show negligence on the part of 
Stenson or that ony act of his vas the proximate canee of 
the injury sued for, but there was uncontradicted testimony 
on the part of defenient terding te shew that Stenson was 
not guilty of negligenes or omy act that was the proximate 


cause of the accident, 
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As there was no verdict against defendant in thet suit 
and the evidenee upon which the verdict against the city was 
rendered was not introduced in evidence in this case we think the 
record fails to support plaintiff's centention that the Judgment 
ageinst the city was “by reason of any act or thing dene" by 
defendant. This recerd merely shows that defendant erected a 
barriacde into which Shermon's mutomobile ran, without any additional 
proof to support the conclusion thot he was guilty of any act that 
was either negligent or the proximate ¢csuse of seid injury. In 
the absence of such a showing, therefore, it cannot be said frem the 
record that plaintiff was obligated as surety to pay the judgment 
in the Sherman suit, or that its apparently voluntary settlement 
thereef was a loss or expense incurred by reason of ite having 
entered into said bond. 

Appellant urges thet in order to explein the lack of a 
verdict as te Stenson the court should not have refused to receive 
in evidence the instructions given in the Sherman case, 28 in each 
mandatory instruction the jury was told that if they found certain 
facts it should find the City of Chicago guilty, without mentioning 
Stenson. We fail to see the relevancy of such instructions without 
proof of the evidence to which they were supposed to be applicable. 
Plaintiff in this connection sites the case of Rew York Central 
Railroad Co. v. Barnet, 185 N. Y. cuppe 5, where the cause of 
action ond facts were somevhat similar, ana the invtructions given 
in a personal injury euit were received in evidence. Tut it will 
@lso be noted that the plaintiff in that case intrecuced in evie 
dence not only the charge of the court to the jury but the material 
testimony in the personal injgry suit, und that the opinion in that 
case rests largely upon what was disciosed by such testimony. 

In this view of the ease we think the judgment mast be 


affirmed, 
AFYZIRMED 


Gridley, P. J., and Fitch, J., concur, 
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SARAH KOHN, 
Appellant, 
) APPEAL FROM 
We SUPERIOR COURT, 
} COOK COUNTY. 
JOSEP BAYER et nl., 
} ke! es ae ai. € : e. 7 


WR. JUSTICE BANNSS DELIVERED THE OPINION OF THY COUT, 


Appellant filed her bill to redeem from a mor tgage 
lean of $16,006 made to her by appellec, and asked fer an 
accounting, sileging that $1,000 thereof was usury, and 
offering to pay the balance due with interest at five per 
cent per annum. 

fapeliee and Foreman Brothers Banking Company, the 
trustee named in the trust deed given to semre the losn, 
were made defendants to the bill and filed their joint and 
several answer thereto in which they admitted usury ta the 
extent of 9800 and offered to accept the amount justly due, 
claiming eash expenses of $15, and attorneys’ fees incurred 
by the trustee in collecting rents from the property, which . 
the snewer offered to credit on the indebtedness. Later 
defendants file their cross bill to foreclose on the baeis 
of these facts, claiming interest at five per cent on the 
principal due, $313 as a solieciter’'s fee and expenses, end 
alse asking for an accounting. 

In answer to the creas bill compisinant toek issue 
on the emount of the indebtedness claiming usury to the extent 
alleged in the bili, and alse took isme on the necessity of 
* oresa bill and solicitors’ fees incurred thereby and of said 
expenses, and alleged that while by rensen of said usurious 


contract cross complainants were not entitled to any interest, 
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yet cross defendant was willing and offered te pay the Lawful 
rate of interest upon the sums of money owing by her. ‘The 
answer also pleaded a tender of the prineipal due on the basis 
of an indebtedness of $9,000 and interest at 5%. 

The cause wos referred to a master for conclusions of 
law and fact, and the decree approves of his report, dismisses 
the complaint for want of equity, gives the relief esked for 
under the cross bill and finds os due practically the amount 
Claimed thereunder together with $310.75 as solicitors! feen. 

Ye might dispose of this appeal by saying that while 
appellant's abstract shows that ebjections te the report were 
made and overruled and stood as exceptions, yet whst the chjections 
or exceptions were, or whether they presented the points argued 
here does not appear from the abstract. It is « familiar rule 
that points not raised in the court below cennet be raised on 
appeal, and that we will not go to the recerd in search ef 
grounds for reversal. 

But a review of the evidence abstracted, which we need 
not set forth, justifies the mater's finding that the $200 in 
question, the difference between what compluinant claimed and 
defendent conceded was usury, wae not usury nor reteined by 
appellee, but that pursuant te an understanding binding on 
appellant thut sum was paid os a commission to third perties 
through whose ageney the loan wae procured at the instance of 
appellant or her authorized agent. It is enough to say with 
reapect to appellant's authorities cited on the question of usury 
that they are not applicable to the facts in this casee 

As to the allewance of solicitors’ feee and expenses 
we think it was justified by the provision in the deed of trust 
which provided thet complainant should pay “all costs and 
charges, including attorneys’ fees expended or ineurred by said 
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trustee or any beneficiary hereunder in any suit brought to 
enforce any covenant herein contained or in precuring or defend+ 
ing any suit or proceeding in which cither of them may be Plaine 
tiff or defendant by rensem of their interest arising under this 
deed, all of which expenditures shall become a part of the in- 
debtedness secured hereby." ‘The trust deed authorized the suite 
brought by the trustee to recover rent from the mortgaged 
premises and solicitors’ fees in the present proceeding, the 
reasonableness of which is not questioned. An allowance theree 
for woudd, therefore, be made under proper accounting whether 
had as asked for in the bill of compleint or upen the cross bill, 

It may be conceded, hovever, that the crosa bill was 
unnecessary. The complainant offered in her bill te pay all 
that would be justly dme, ond a decree therefor under the bill 
would operate as a foreclosure if it were not paid within the 
time alloted by the courte (Decker v. Patton, 20 Ille App. 210, 
216.) bt this point was not raised by demurrer to the cross 
bill or on motion to dismiss the sane, au shoulé have been donee 
On the contrary, complainant took issue thereon, snd the cross 
bili being germane to the original bill it cannet be said that 
it was error to enter a decree thereon. (Ackley v. Crouchers 
203 Ill. 530, 634.) 

But while we recognize an inconsistency in dismissing 
the bill of complaint for want of cquity, which wae practically 
econeeded in the answer thereto with respect to the claim of 
usury, and do net think the claim to equitable relief theredinder 
was waived by taking issue on the cross bill, yet the practical 
result was the seme whether the decree was baved on the bill or 
the cress bill and recerd. Henee, to reverse on this technical 
error would, contrary to the rule in equity, be an observance 


of form rather than substance. It is true that complainent 
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could net obtain relief on the usurious contrast without offering, 
as she did, to do equity by paying the lawful rate af interest, 
and that interest could mot have boom recevered on nueh & contract 
under an original bili, by defeniant claining ths aimee Yer 
comld it be recavered on the crosa ¥ii1 hai nat campleinent in 
her answer to the cross 0111 expressed her wiliingness ma tede 
en effer te pay such interest, thus remeving that qicatiow o< an 
ismue in the case. 

Accordingly the decree wili ve affirmed. 

APPL REEL. 


Gridley, ©. de, and Fitch, Jo, ceonamr.s 
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RAYMOND HELLEA, 


) 
appellee, } 
APPRAL FROM 
VS. ' CIRCULT COURT, 
COOK COURTY. 
CHICAGO RAILWAYS COMMS ANY — — — fe — — 
et ale, 2311.4. ; 


Appellants. 
MH. JUSTICR BARNGS DULIVERED TILES OPINLOW OF THE CouRT. 


Tnie appesl is from a judgment for $1,250 for damages 
sustained from personal injuries alleged to Kave been received 
by plaintiff in an attempt te board one ef defendants’ cars. 

The gist of the declarntion is that plaintiff fell 
to the pavement a9 a reault ef defendants! negligently starting 
the car with a jerk "from a otendistill” while he was in the act 
of boarding it. 

Appeliantsa urge thet the verdict was against the 
weight of the evidence and thxt there was error in giving cere 
tain instructions at plaintiff's request. 

The car was geing east on Twenty=second «tre¢ct, 
Chicage, and had stepped fer pasvuengera at or near the west 
gurbd line of the crosecing at Laywmdale avenue. At that point, 
or just after the car started, a fuse os blewn and the motorman 
@ot under the car to replace it. Plaintiff and his two witnesses 
state that the car at the time the motorman was so engaged - 
which was apparently only a short time - steod with its front 
near the west line of suid crossing. The substance of the 
testimony of most of defendants’ witnesses is that ite rear 
end was near the middle of the cressing. The car stepped in 
beth places, and the difficulty in determining the fncts as to 


the accident arises from differing versions os to whether the 
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Gar stepped with its rear end in the middle of the crossing 
before or after the accident. 

Just before, or about the time plaintiff fell, another 
car came from the west on the some tracks up te or near the crosse 
ing and also stopped. Plaintiff came from the south on the west 
side of Lawndale avenue to board an east bound ear at thet cross 
ing. The theory of his case was that the car in question wes then 
standing with its front end near the west line of said crossing; 
that before he reached the south curb of ‘twenty-second street the 
motorman was under the car; thot asa he reached the car ahd placed 
his right foot on the step to ite rear platform the car started 
with a jerk, throwing him to his meee on the pavement; that the 
car went a few fect and extopped and about that time the @ther car 
Came up to the crossing. 

It was defendants’ theory that the sewnd stop ras 
occasioned by the blowing of the fuse; that the motorman was ene 
gaged in fixing it when the other eur arrived; that plaintiff was 
walking from the south curb towards the rear car when his knees 
gave away, or he slipped and fell to the pavement, at a goint about 
five feet in frant of the rear car md the same dintance south of 
ite track, and thet the car in question wae then etanding «till 
about twenty to twenty-five feet in front of the other. 

It may be said that not all the testimony on either side 
is in perfect harmony with the theory of that side. The jury, 
however, had to choose between the two theories, end by eliminating 
certain inconsistencies, due either to feulty memories or indistinct 
impressions of the related facts, they might readily sdept plaine 
tiff's as the moet natural and credible. Aside from defendants’ 
servants on each car, the witnesses on both sides appear to be dise- 
interested, and while more testified for defendants than for 
Plaintiff we do not think there was a preponderance of evidence 


in defendants! favor on the salient facts in the case. It is 
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not unusunl that when the attention of several persons in different 
positions is suddenly attracted te an unexpected event their accounts 
of it vary, especially as to incidental detaile. What is particularly 
noticed by one escapes the attention, or receives nothing more than a 
passing giance, of another. And, too, the attempt at a inter time 
to #111 in the piewure with details eftem discloses that the ime 
Pressziens are too indistinct and the recollections tee obscure to 
possess much probative value. 

in reading the evidence produced in this case we are 
impressed that much of it is uncertain and might well have been 
deemed by the jury as more or less unreliable. 

No witnesses were in a better position to note the 
saiient facts than plaintiff's, one » young moman stending at the 
curb on the seuthwest corner of the intersection, and the other 
a young boy whe sold newspapers at that corner. Both gave graphic 
and matural accounts of the attempt of plaintiff te beard the first 
car while it was at the first stop at the weet line of the crossing 
before the other ear had arrived. Zach saw him plaee his right feot 
on the step to the rear platform and in the act of reising the 
ether when the Car started with a jerk and threw him te the pavee 
ment on his mees. Their testimony correborated plaintiff's ver~ 
sion in essential particulars, If this theery of the accident is 
seorrect then their varying recallections as to minor details are 
of little consequence. The record discloses no motive to fabricate 
their testimony. In fact their and plaintiff's version of the 
accident secms more probable than defendants. 


But appellants lay much stress on the number of wi te 
nesses supporting their theory, viz., five passengers, two on the 


rear platform of the first Gar and three on the front platform of 
the other cer, and the two condu ctors and two motormen. #e shall 
not undertake to give their testimony in detail. The jury may 

well have rejected portions of it as of little value on the theory 
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thet it shows mere or loss confusion whether the firet car started 
up before the accident. if, ac there was testimony te show, it 
suddenly stopped sgain after going only about three to six feet, 
its movement in the ehert interval may easily heve esoxzped notice 
ef these wheee citention wes suddenly directed to the falling men, 
end they may heve received the impression swing te ite quick step 
and their seving the car standing thet it had net moved efter the 
arrivel ef the second cer and before plaintiff fell. If we eliminate 
for uncerteinty their testimony on that phase of the onze most of 
the rest of it is not incensistent with pleintiff's theory of the 
afckdent. For if just as the second car exme up, the motomen of the 
front cer had adjusted the fuse ane quickly bosrded end etarted the 
ear and eimost immediately stepped it again on a signel bell from 
the conductor as plaintiff fell to the street, au there was testimony 
tending to show, the jury may have comciuded ihe t the sttention of 
defendants! witnesses « except said conductor « beine suivenly draw 
to piaimiiff's falling they did not observe the direct couse of it 
and got the impression that the car in front had not moved ot alle 
And there was some evidenee of defendants! witnesses to 
support this theory. The conductor of tae rear cnr said that when 
he saw plaintiff on his hands and imees about five feet to the front 
and south of his tar the front esr was about fifteen or twenty feet 
ahead moving slowly and it came to a stop, The conductor of the 
Car in question did net see plaintiff fell but agreed with plaine- 
tiff*s witnesses that his cer wis at the crascing when the fuse 
was put in but disagreed with ail ether witmesser in claiming thet 


it stepped only once. ‘The moto men ef kis car while he claimed the 
fuse was fixed at the time of the second stop, testified; "I was 
starting to go, and he (conductor) was holding me with the belle 
* # ‘Shen he gave the second bell to stop I just opened the door 


to see what heppened," and said he then suw plaintiff ot the curs 
stone being held by the erew of the other car, who went te him 
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sales 
after he fell and had been helped to the curb. If he was mise 
taken as to whether his car started his tetimony otherwise con- 
forma to that of one of plaintiff's witnesses who said that it 
had sterted but received the two bell signals and stopped 
immediately after plaintiff fell from the step. The motorman 
of the rear car said he saw plaintiff falling, that he had not 
reached either car, tht beth cars were standing still, and thet 
he saw his conductor help piaintiff te the curb, It is somewhat 
significant thut while he wus the only one of either crew to see 
Plaintiff's fail and claimed it was in wun apparent effort to reach 
his car and attributed it to his slipoing or his imees giving way, 
that the conducter of the other cer was the one active in pro- 
curing namea of witnesses. Of the two passengers on the reer 
platform of the front car one knew nothing about the accident until 
he saw plaintiff lying nt the curb and could not tell whether the 
car made more than one stop, and the other testified that he did- 
n't pay mucn attention to what happened there but gave cs his vere 
sion thet after the car picked up passengers et ita firet stop and 
started up the fuse blew or trolley came off the pole, thnt the car 
sterted agsin, that he saw plaintiff coming towards it, and fall 
about six fect behind it, because, as he said, “the car started 
moving, and naturally he fell, he couldn't keep going with the car.*® 
The three witnesses who stood on the front platform of the other 
Car said plaintiff was coming towards their car apparently to 
board it and "his imees gave way” when he wus a few feet te the 
front of it. While nome of them said beth cars were then satande 
ing atill, ome testified contrary to all others that the second 
car had started up and stopped as soon as plaintiff fell, but 
did not remember about the other car. 

Taking all the testimony together and the contra- 


dictions snd discrepancies in the testimony offered by defend- 
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ants and parts conelstent with plaintiff's theery of the case, 

we cannot concur in appeliantsa' contention that the verdict was 
manifestly against the weight of the evidenee Wt think the jury 
had ample grounds fer believing therefrom that plaintiff's theory 
was the correct one in its essential details. 

Ner do wo think there was reversible erroy in giving 
either of the two instructions complained of. One resited 
hypetheses which would render plaintiff « passenger, wnong them 
if "he was attempting to cet on such cnr in the usual and custommry 
manner." It is urged thatthis phruse might mislead the jury to 
have regarded him as a passenger if according to defendants’ theory 
he was approaching the car but had net resched it. “es de not think 
the phrase is capable of euch a strained construction. 

The other instruction stated, in form thet has been many 
times approved, the duty of « carrier to its passengers, and it is 
Claimed that it thereby assumed plaintiff wae a passenger. “hile 
ite abstract form may be objectionable such relation wus pleinly 
one of the issues and there was ample evidence to which the theory 
of the law stated in the instruction wes appliceble. AS the jury 
unquestionably adopted plaintiff's theery of the facts under which 
he in law became a passenger, we do not think when considered with. 
other instructions presenting thut isoue before them that the jury 
were misled by the mere form of the instruction. 

The judgment will be affixmed. 

AYFPIRMED. 


Gridley, *. J., and Fiteh, J., concure 
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WICK KESSHRLING, ) 
Appellant, APPEAL PROM 
MUNICIPAL COURT 
VBe 
OF CHICAGO. 
LOUIS B. LARSUB, OO-7 


Appellee. Ro ep ww, ete oita 
MA. JUSTICE BARNES DELIVERED THE OPINION OF THE COURT. 


This is a suit in tert to recover domages as the 
result of a collision between plaintiff's sutemebile and 
defendant's, which they were respectively driving at about 
1:30 o'clock in the morning, plaintiff from the north on 
Racine avenue, Chicago, and defendant from the east on 
Wrightwood avenue, a street intersecting the former at right 
angles. There were no witnesses te the collision except the 
parties themselves, each of whom testified, and plaintiff's 
wife whom the court properly did not permit te teatify. 

Plaintiff claimed the collision was at the seuth- 
west corer of the intersection, and defendant that it was at 
the northwest comer, and each claimed that the ether's car 
Yen into his. Hach was driving in excess of the speed con- 
templated by the statute for residential sections ef the city 
under such circumstances. Plaintiff admitted he was driving 
at the rate of 15 miles per hour, and defendant that he was 
driving from 12 to 16 miles per hour. WNeither saw the other 
approaching until immediately before the compact, too late 
for either to prevent it. The collision threw defendant's 
car to the southwest comer over upon its right side on the 
sidewalk, and the bumper thereof a distance of 30 feet beyond 
the comer, and plaintiff's car ran acrese the curb 100 feet 
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The case was tried without a jury. The court's finding 
for defendent was justified on the theory that the proof failed 
to show ordinary care on the part of plaintiff. The Lampe on 
both cars were lighted and the evidence tends to show that with 
the exercise of ordinary care, such ss should be exercived at 
such a time and place, each should have seen the other in time 
to avoid the accidente 

Appellant urges that he was entitled te the right of 
way, but that fact did not exempt him from exercising due care 
en has part te avoid running into the other party. 

Appellant cemplains that a photograph of the cendition 
of his cer made two days after the accident, when he testified 
it was in the seme condition as immediately after the accident, 
was. improperly rejected, “hile its rejection may have been 
justified by failure to show by the photographer who took it 
that it was a correct photograph, yet if admissible it would 
not change the circwnstances testified to by beth parties which 
indicate negligence on the part of each that would preclude ree 
egvery of damages by either of the other. 

AFFIRMED 6 


Gridley, Pe Jo, and Fitch, Jo, concuro 
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AUGUSTUS G. HOY, exemtor of the 
estate of Mark ‘oy, deceased, 
Appellant, APPEAL FROM 
CIRCUIT COURT, 
VA o 
* — COUNTY. 
SAMUEL Ce CLAGGHNTT, a j oo 4 6 
Appellee. F J & 


MA. JUSTICS FITCH DELIVUARD THE OPINION OF THR COURT. 


This is an appeal from an order of the Circuit Court 
perpetually staying the iusuance of any execution against appellee 
upon a judgment obtained by Mark Koy, now deceased, im his life. 
time. 

The judgment in qestion wes a judgment by confession 
for $4,502.88, entered Nay 10, 1917, againet appellee and — 
Claggett. An execution wax xt once issued thereon, whieh was ree 
turned nulja bena on august 9, 1917. Gn July 16, 1917, sppelice 
filed hie petition in bankruptoy in the United ctates court for 
the Northern Yistrict of Illinois, and om Februsry 1i, 1915, by 
the order ofthat court he was ddecharged from his provable debte. 
On October 11, 1922, sppellee served a notice upon Willie Annan 
Taylor, the atterney of recerd fer the plaintiff in said judgment, 
stating that on Gctober 15, 1922, be would present to the Cireuit 
Court a petition, a copy ef which was attached to the netice, 
setting up his discharge in bankruptcy ac above stated, and that 
he would move the court for an order perpetually staying further 
executions against appellee on ssid judgment. On the date men- 
tiened in the notice counsel for appellee and ir. Tayler appeared 
in court, end Mr. Taylor then ssid te the court that Mark Ney was 
dead, and objected to any hearing om the motion or petition of 
appellee until the legal representative end heir of the deceased 
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could be brought in. ‘The motion was thereupon pestponed to 
October 21, 1922, and on that day again postpened to October 23, 
1923. Imring this interval, on October 19, Mr. Taylor served a 
notice on appeliee's counsel stating that he “has objected, and 
will ebject,” te any heuring on said petition, and will present 

an affidavit, attached te his ssid notice, "as an answer te said 
petition end an a statement of my objections te any proceedings 

or order en said petition or in seid couse.” The affidavit so 
attached atates in substance that Mr. Taylor was the attorney of 
record for the plaintiff «at the time of the entry of the judge 
ment, but thet seid plaintiff died March 10, 1922, leaving a 

iast will end testament im which he named his breather suguets 

G.- Hoy executor of his estate, and nemed his som Simmer J. Hoy 

@ole beneficisry; thet seid mguetus Koy lives in Chiesa, and 
said son in Lexington, Iliineis; thet meh facta were well know 

to appellee, whe is the brother of the deceased wife of Merk ‘oy 
and the unele of Blmer J. Noy; that he (affisnt) "has no knowledge 
ef erid alleged bankruptcy procecdinga® and that if any claim had 
been filed by Mark Rey in said preceedings he, the affiont, “verily 
believes he would have known of it;" that sines the entry ef said 
judgment appeliee has made certain payments thereon ageregating 
§$2,643.%, the inst of whieh was paid April 26, 1921; thst said 
sugustas Rey and lmer Roy filed a crediters' bill szainst appellee 
and others, returmeble to the Novenber, 1922, term of the Cirmit 
Court; thet he objects te any procusdings or order on said petition 
because no proper notice han been given te “the parties in interest," 
because the court has lest jurisdiction of the original cause, 
because there is another suit pending in whieh appellee's rights 
may be determined, and because the alieged bankruptey preceaede 

ings are no bar to the eelliection of the judgaent, for the resson 
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charge in bankruptcy have revived the same. On receiving such 
netice, appellee's counsel on October 15, 1929, sent «a new notice 
to Mr. Taylor and to appellant, the executor, by mail to their 
respective uddresses in Chienge, stating that the hearing on said 
motion and petition had been set for October 21, 1922, in 
Chiesgo. On Getober 25, 1923, the metter came on for heuring 
before the Chraait Court, and the recerd shows that Kr. Tayler 
appeared and stated he wae the attemey for the estate of andd 
deceased; that he had endeavored to celleet said judgment on bee 
half of suid estate, and after the first notice was served had 
ordered an alias execution on said judgment and had it plaeed in 
the hands cf the sheriff; also, that he had communicated with the 
executor and bad heen authorized te resist the petition ef appellee, 
and thet the ereditors' b%1l mentioned was filed Octeber 18, 1922, 
Thereupon, withwt the hearing of other evidence than the sworn 
petition and the abeveementioned answer of Mr. Tayler therete, 
the Circuit Court entered the erier appealed frome 

Kost ef the contentions made by appellant in the Cirowuit 
Court, which are repeated in this court, have been held untenable 
by the cupreme Court of the United States in the case of Soynten 
¥. Rail, 121 U. &. 457, which reversed the Judgment ef the Cupreme 
Court of Iliimeis im the seme case, reported in 1605 Til. 627. 
In thet canse, Bali, in April, 1877, sued Boynten in the Cirait 
Court of Illinois and obtained a judgment in December, 1879. 
Pending thie suit in the state court, Boynten on his ow 
application wus declared a bankrupt in April, 1878, and received 
his diseharge in bankruptey in December, 1860. Im Marsh, 1451, 
Boynton filed a petition in the state court asking for «a perpetual 
stay of execution on the judgment rendered in faver of Ball. 
With much petition he filed a certified copy of hia discharge in 
bankruptcy. ‘The motion waa denied by the Cirmit Court, from 
which ruling Boynton appealed to the dupreme Court of Il-inois, 
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where the action of the lower court was affimed. Boynton sued 
out a writ of error in the Supreme Court of the United States, 
which held that as the bankrupt's finel discharge wan net ob- 
tained until after judgment had been rendered against him in the 
state court, he cmild preduce that discharge in the atate court 
and obtain a perpetual stay of execution. So far as the licgal 
right of appellee to have the execition against him perpetually 
stayed is concerned, we think the present case is not distinguish- 
able in principle from the Boynton carc, Supra, In so far ac there 
is amy difference in the facts, the facts in the present care are 
more favorable to appellee than were the facts in the Boynton case. 

It ia urged that there wae no proof of appellee's dis« 
Charge in bankruptey. That fact wse asserted in the sworn petition 
ef appellee and was not denied by apyellant. The mere statement in 
the onewer of Mr. Taylor, that he had no lmowledge thereof, is net 
such a denial. Henee, om familiar principles, it was admitted, and 
was not required te be proved. Moreever, mo abjection of this kind 
eppears to have been made in the court belew and cemnet be made fer 
the first time in this court. 

Appellant's counsel trent the proceeding in the Cireuit 
Court as a new suit, requiring new pleadings and the service of 
summons on the representatives of the decenved plaintiff in the 
judgment. We de not think this view can be sustained. Courts 
of law have jurisdiction to control their own process, even after 
the close of the judgment tem, and may recall or stay executions 
at any time on motion properly mace ané supported by the proef of 
sufficient facts (Watson et al. v. Reissigg 24 121. 251, 284); and 
the Boynton case, supra, holde that it is the duty of the state 
court which has entered a judgment to recognize and enforee a dise 
eharge in bankruptcy by a satay ef exemtion whenever the fact of 
such discharge is brought te the attention ef the court by motion. 


The notice given to appellant in this cave was sufficient, 
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especially, in view of the fact that upon the heering Mr. Tayler 
admitted thet he represented appellant, had communicated with 
him after receiving the notice and had been authorized by him te 
resiet the granting of the petition and the entry of the order 
appealed frome 

Appellant's counsel says im his brief that the order 
appealed from stays the issuance of execution not only against 
appellant, tut also against Suma Clageett, the other defendant 
in said judgment. ‘‘* do not so understand the order, which is 


*that exeeution be and hereby is perpetually stayed herein, ag 





ggett.” while it is true 

that the same order recalls the plias exemtion which was obtained 
by Mr. Tayler after uppellee's petition had been filed in the 
Cirenit Court, that pert of the order was preper for the reasen 
that such execution was evidently eguinet both defenderts. 

The contention made by appellant’s counsel in the Cireuit 
Court that the payments made by appellee upon the judgment subsee 
quent to the digcharge in bankruptcy revive the judgment, is net 
argued in this courte. Appellee'’s counsel, however, cites cases 
holding that the mere fact thet such a payment han been made will 
not, of itself, unsupperted by any evidence of a promise te pay 
the balance, revive the judgment, and the cases cited support this 
view. (St. Jenn v. Ste eo OO Tll. 823; Yilesom v. Chandler, 
133 Ill. Apa. 6226) 





Por the reasons stated the order of the Circuit Court 
is affineed. 
AF?IAMED. 


Gridley, f. Je, and Barnes, J., concurs 
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GILBERT C. FENGON, ) 
Appellant, APPEAL FROM 
BURICIPAL COURT 
ve. 
OF CHICAGO. 
AARON ROSENBAUM, 2 23174 
Appellee. Aey ft 3 aie 
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BR. JUSTICE PITCH DULIVERED THR OPINION OF THR COURT. 


Gilbert C. Person aued Agron Kosenbaum in the 
Wunicipal Court, claiming $575 fer “rent and moneys due under 
ailease.” ‘the defendant denied there wae anything due to the . 
Plaintiff and cleimed that the lease was obtained by frend and 
the concealment of material facts. Wpon a trisl befere the 
court without a jury, the court found the issues for the 
defendant and entered judgment sccerdingly, from which this 
appeal was perfected. 

The defendant operated a shooting gallery upon 63rd 
street, in Chicago, but desiring to change his location, found 
a shooting gallery fer rent on “est Madison street, belonging 
te the plaintiff, and on september 6, 1921, the plsintiff 
executed and delivered to the defendant a lease of the premises 
known as 3856 Vest Nadison street, “being the premises now 
occupied as » ahooting gallery," for a term beginning eptember 
15, 1921, and ending September 14, 1924, ot a monthly rental 
of $50, payable monthly in advance. Attached to said lease 
was what the parties call a “rider.” This “rider” recites that 
‘the parties hereto mtually agree thot said Ferson is now 
running a shooting gallery in said premises," and that 
Resenbaum agrees to tuy ali the personal property and esuipment 
therein (except guns and moter) for §600, payable $25 a menth 
on the 15th of each month, beginning September 15, 1921; that 
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in case Rosenbaum shall fail or refuse te pay any of mach monthly 
payments, then all payments made by him to Feraon shall be fore 
feited, and the personal property shall remain the property of 
Ferson. Defendent paid the first month's rent of $50 on ceptember 
7, 1921, and on September 12, 1921, padd 625 as the first ine 
Sstalliment on the price ef the shooting gallery equipment. On 
September 9, 1921, he made application te the city collector for 
a trenefer of his license fram the premises on 6ard atreet to the 
plaintiff's premises on “est Madison —* imeh application 
was referred to the police department, who endersed the 
application, under date af September 15, 1921, ee follows; “the 
within applicsent is of good reputation, tut owing te the strenuous 
objections made by persons in this locality te a place of this 
kind being operated at this address, on account of the noise from 
the shots keeping them awake nights long sfter midnight, 1 
recommend that no license be issued." This endorsement is signed 
wy the captain of police and approved ond marked "Het granted” 

by the superintendent of police. On eptember 15, 1921, before 
defendant knew of this action of the police, he moved his personal 
belongings to the ‘lest Madison street premises, but, on attempting 
to open the place s@ a shooting gallery, was stoped by the police, 
He then made inquiries and diseovered that long before that time 
the plaintiff had been refused a license far the same reasons, 
that he had run the place for a while under some sort of verbal 
permission from a police captain, and had finally closed it on 
July 1, 1921. ‘The plaintiff testified that he closed the place 
because “the wenther was extremely hot, and economical conditions 
were such that I deemed it advisable to cease then.” Cn iearning 
these facts the defendant notified the plaintiff by letter thot he 
considered this a breach of his contract. The plaintiff offered 
to help get a license through an alderman, but no'hing came of 
this. On september 30, 1921, the defendamt moved out and refused 
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to pay any more rent or anything further on the contract for 
the purchase of the shooting gnlliery equipment. The defendant 
testified that Ferson was present when he moved, and asked for 
the keys. The plaintiff admitted receiving the keys at that 
time, but denied that he asked for them, claiming the defendant 
tendered them to him with the understanding that plaintiff 
should find another tenante 

The plaintiff contends that the court erred in 
admitting testimony regarding any alleged surrender of the leave 
on September 3, 1921, because of the fact thet no such def ense 
was set up in defendant's affidavit of merits. This argument is 
based upon a rule of the Municipal court, which is not in the 
record snd of which we easnnet take judicial notice, However, 
the defendant denied in his affidavit of merits thet enything was 
due for rent a3 claimed in the plaintiff's statement of claim, and 
upon the issue this made it was competent to show thet the lease 
and contract had been cancelled by mtual consent. 

On the theory that there was no such cancellation of 
the lease, appeliant’s caunsel further contend that mo such 
fraud was shown as would avoid the lease and contract be cause 
"there was no misrepresentation of past existing fects.” We 
think the evidence proves the contrary. The lense signed by 
Plaintiff expressly states that “Fersen is now running a shoote 
ing gallery in seid premises,” which statement was not true, 
and wee know by plaintiff to be untrue. The evidence shows 
that relying upon such misrepresentation of fact, Rosenbaum 

bought the shooting gallery equipment and signed the leaney 
and was deceived thereby. The mere fact thet there was a 
@leuse in the rider purporting to give the lessee the right to 
eccupy the premises “ns ae retail cigar store, or fer any other 
purpese desired by the lessee to which said lessor may give 


his written consent," does not change the fact thet Rosenbaum 
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understood that what Ferson wanted was a place that could be 
at once operated as a shooting gallery, and that he bought 
the equipment on that understanding. 
tne Judgment of the trial court is affirmed. 
AP VINOD» 


Gridley, P. J., and Barnes, J., concur. 
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THE CARBIC MANUFACTURING COMPANY, 
Appellee, APPRAL FROM 
MUNICIPAL COURT 
VGe 
OF CHICAGO. 
THE OSGOOD COMPANY, s> Oy 4 cm & 6) 


MR. JUSTICE FITCH DELIVERED THY OPINION OF THE COURT. 


in December, 1921, the plaintiff hed an office at 
Room 1805, Conway tiiding, Chiengo. Ite lease expired May 1, 
1922. The defendent is a foreign corporation whose principal 
office is at Marion, Ghio. It aleo hed an office in the Conway 
building, which wee oe¢ccupied by ene Arthur B. Sonneborn and 
a stenographer. Upen the door ef this office was painted the 
neme of the defendant and the name of Sennebern. Sonneborn was 
furnished by defendant with letterheads, at the top of which was 
engraved the words: ‘The Gsgood Company, Manufacturers of 
Wxecavating Machinery. Marion, Uhigs U. %. Ae® At one wide of 
this heading were the words; "Steam Uhovelis,* under which was 
a picture of a steam shovel, and on the other side: “Dipper 
Dredges,” beneath which was o picture of such s dredge. Belew 
thie hecding was printed the following: ‘*Chiecage Office, 111 
W. Washington Ot., Arthur 8. Sonneborn, District sales ——*—89 
Sonneborn used cards in his basiness whieh were printed as 
follews: "The Gagood Co., Steam Shovels and Dbredges, 111 ‘ent 
Washington 6t., Chicage, Til. Artmr 8. Sonneborn, District 
Sales Menager."® It is a fair inference from the evidence that 
Sonneborn was the only representative in Chicage of the defend- 
ant company, and that the rom or office eecupied by him in the 
Conway building was the only office of the defendant company 
in Chicago. On December 15, 1921, the plaintiff, desiring te 
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remove its office from the Conway building to another lecation, 
made an arrangement with ionneborn to sublet ite office to the 
defendant for the remainder of the term of the leave. This 
arrangement was confixmmed by e letter written by Sonneborn upon 
one of the letterheads above mentioned. The letter reads as 
follows: 


*"Carbic ig. COs, 1865 Conway Bla ge» 
Chieage, Illinois. 


Gentlemen; 
In accordanee with understanding between the 
office of the building, yourselves and ourselves, 
we will rent your office at 1905 Conway Building 
from Jamiary ist, 1922, to May lst, 1922, at a 
rentel of One Hundred Dollare ($100) per month. 
it is understood in the event that your lease is 
cancelled prior te thet time by the hilding, we 
are to be released from thie agreement. Rent is 
payable in advance to Carbic lifg. Co., 865 West 
Washington Bivd. 
Yours very truly, 
THK OSGOOD COMPANY, 
s’rthur B,. Sonneborn, 
Dist. Sales Manager.* 
All this is typewritten except the signature of Sonnebern. Upon 
receipt of this letter, plaintiff's representatives closed a 
pending agreement for another office at 565 test Yashing ten 
boulevard, by paying $300 te « tensent who was occupying the space 
it desired, in order to get possession of the same, and hegan 
removing its effects from the room in the Conway toiidinge. A few 
days later Senneborn verbally infoxmed the plaintiff's agent that 
“his part of the agreement would not be adhered te," whereupon 
plaintiff's agent told Senneborn that plaintiff would be cut of 
the Conway building by the end of December, and would expect him 
to stand by his agreement. On Decenber 27th plaintiff wrote te 
Sonneborn etating in substance that the agents of the building 
had advised that they would endeaver to dipese of the space in 


question to somebody else if he, Sonneborn, would give his 
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written permission to de ao. ennebern did net give such per~ 
mission, but on January 11, 1922, in reply to the plaintiff's 
letter, referred the plaintiff te his letter ef December 18th. 
Sonneborn did not move into plaintiff's vaeated office, nor pay 
the rent for Jamary, and on Jenuary 16, 1922, plaintiff wrete 
to the president of the defendant company at Marion, Chic, 
setting out the foregoing facts, and stating that "the matter 
is being referred to you becouse it appears that no satisfaction 
will be given us by your local office * * * 4180 that you will 
therefore eee fit te back up the agreement your Mr. Sonneborn 
made." To this letter the president of the defendant company 
replied, under date of January 25, 1082, acknowledging receipt 
of the letter "regarding space in the Conway building,* snd 
adding: "We shall let you have further reply as soon ss we can 
complete our investigation, which we anticipate will be within 
the next few days." Wo further reply was madee The plsintiff 
paid te the owners of the Conway building the rent fer the four 
months cevered by the agreement, and sued to recover that amcunte 
fhe defendant set up in ita affidavit of merite that connebern 
was not an officer of the defendant company, mit a mere employees 
who wae withmt snuthority te enter into any such agreement on 
behalf of the defendant. Upon a trial before a jury there was a 
verdict in favor of the plaintiff for $400, and from a judgment 
entered thereon this appeal was perfected. 

It is contended by appellant's counsel that nene of the 
acts of cenneborn, nor all of them tegether, show, or tend to 
show, that defendant entrusted him with euthority to negotiate a 
lease; thet for this reason, the two exhibits offered in evidence 
by the plaintiff, viz., the agreement written upon the letterhead 
ef defendant, and the business card of Gonneborn, were not 


admissible ae against the defendant, and that upon this theory, 


1 the trisl court should have directed a verdict for the defendante 


=19q one ovine tex 44 miadorash e⸗ ob of — * ae 
| atynitmbata ost of you at 880K £4 yaaa, ae ond wedon ha 
eas codmenst te xovgfel eid of ths abate aad botxe tex crete 
wag TOM ,ve2Tto betaccy at Tismbedg oad even Som bb etodennes 
otere ruisms £4 cones mY cumin t no baw — —— t0% inex = 
eokt® etoitalt te era dmsabne teb eat te onobhe are war et 
tol dam ot” gad? gaitete Sas , ates? Bnlegere? emt tuo 
nelvonteitas om dxit wucouqa +4 seunoed yoy ot hewtetes gaked 
Like woy dody ocala * * * ooiite {wool sw0y yt ae eerke od t 
ried vneda ok "aoe, ⸗na auna oe? yy owt OF 943 wpe wrotered? 
yaognue tebe tod act ‘to Srablewig ott te tok. al ot * soba 
Pabooot gautghatvamien .oeOL 8S ‘ere wee h to atas yobes sbeakqes 
bas “ypanbiteel Younes acy mh sommn BukaweT® sested aid Re 
mo ow oo Ieee Be hae: esis wrac uew tok Leute 9a”. ayabbbe 
nbdtiv od ile staqivitne ow dptewe .rodseghtasval wo ot Lemos 
Witatalg off .edae Gow —Lysk vediiwt of © ~ayob wel txex oad 
ane? ant 10% tree: elt gathibent yunod cay To eipswo ait of Sieg 
ednmoms tele toveoes of bexyp bas ,tnemorys wy vt ——— 
ntodemneds tukt gehiom ta fivebittn avs al qu Joe tnodne ted ed? | 
eayeigue ster s tal ,ufagm@eo Janbretah off Yo Teo fT ne pedmew . | 
| fo Sramsenpe ch ue unm otek sates of YP breitem ¢ wot av woreda 
2 vem stot yiut « wetted dete « meql = .2nehae ted ety 2o Matos 
tasugoe, a mort bee ,O0¢ tod Ttewintg eff Ya tore? mh dakbser 
sbetoetrsg uow Leong: elt? nosrort pewone 
om to onom sols Loonmoo e'#eailwqa wi bahmefmoo at 2% 8% 8 he” 
Of beet so ,wotls , cad} opnoe wou? to [le tom ,atedenre! to avon 
& staltoson of yoivendus Aviv ati bodawttae tmabaeteh gach .wete 
somabivo ai beretto alidicxe ows ox? ,neanes eid? vot gad?» (eened 
basdtostel edd moqy nettle taomeerge old ,.mty .Viisntaly ane os 
ton avew ,aredenmod Lo o1ao euetlend got doa .snedne ted to 
eTTORMs ULt) woe Pale dag enhneted ei? temiege on ofdinatahs —— 
otaabrm tot ed? set SosOtov @ begoesdd evant Afwore P19 istzt oa : 


Oe oe 


4 


1 






ode 


Defendant's counsel admit that the preof shews that Senneborn 
was an agent of the defendant; tut they deny thet he had mu thority 
to sign a lease om behalf ef defendent. The president of the 
defendant company tevtified, by depesition, that Sonneborn wae ite 
sales agent in Chicsge, and that it had furnished him with an 
office in the Conway lwilding. ‘The evidence also shown thet he» 
as such agent, was in sole charge of that office. when the deo 
fendant placed him there, and placed its name on the door with 
Somneborn's name below it, and permitted him to use its stationery 
with his name printed thereen as district sales manager, the deo 
fendant must be presumed to have known thet persons desiring te 
transact business with it in Chicage, of a locul natmre, would 
deal with him as ita representative in Chieago. He was the only 
agent defendant had in Chicage se far as the evidence shows, Aven 
if he was not a gencral agent ef the defendant, but merely the 
defendant's sales agent in Chicego, persons dealing with him 
under the circumstances above stated would naturally assume that 
he hed authority frem defendant to rent an office for his use 
as euch agente 

In Faber-Husser Co. v. Dee Clay Co., 292 Ihl. 740, it ia 
said (p. 244}: “The law is well settled thet « principal is beund 
equally by the authority which he actually cives and by thet which 
by hie own acts he appears to give.*® The following quotation frem 
21. Re Ce Le 907, is there quoted and applied: “Where e principal 
has by his voluntary act plisced an agent in such « situation that 
& person of ordinary prudence, conversant with tusinese usages and 
the nature of the particular business, is justified in presuming 
that such agent has authority to perform a particular act, and 
therefore deals with the agent, the principal is estepped as 
egainst such third person from denying the agent's authority." 
In the seme ease it was further held thst while the declarations 
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of an alleged ogent are of thenselves incompetent to prove 
egency, they are admissible sganinst the principal to shew the 
extent of the authority of one whe is, in fact, an agent; ond 
that letterheads used by the agent are némiseible on the question 
of the extent of his authority, where it may be assumed from the 
record that the letterheads were in general use. 

We think the decision in that ease is peculiarly 
applicable to the facts of this case. hile it is tre that in 
thet case *he contract in qiestion was of a character that was 
within the ordinary duties of »o salew agent, yet the case did not 
turn upon that fect alone. It turned upon a series of facts 
very similar to those of the present case; particularly the facts 
that the defendant company in that cave maintained on effice in 
Tllineis, which was in sole chorge of the slleged agent, with 
defendant's name on the door, and that such agent used the deo 
fendent's letterhends, which facts the court says “would fully 
justify any ressonable man in nseuming that the person in charge 
of that office had full contro] and management of the business 
of sales fer appellee.” vo in thie case we think the facts here 
ahown would justify any reasonhble person in aseuming thet the 
person in charge of the Chieage office of the defendsent had full 
sontrel and management of the business of seles for the defendant, 
end as an incident thereof, hed authority to provide himeeif with 
en office in which such business could be conducted. 

What we have said disposes of the further eantention 
that the court erred in giving a inetrustion on the theory of 
apparent euthority. 


The judgment of the Municipal Court is affirmed. 
ABYIREID 


Gridicy, ?. J., and Barnes, J., concurs 
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BR. JUSTICE FITCH DELIVERED THE OPINION OF THE COURT. 


Plaintiff is a musician, who, in the early part of 
1921, owned a violin. He testified it was a“rare old violin 
made by Lorenze Sterioni in 1768," for which he paid 725 in 
1920, The defendant, Louise Linek, runs a besuty parler in 
Chicago, and the defendant, Vera Linek, is a saleswoman in a 
music shop, and was taking violin lessens. They ere sisters 
and lived together in the rear of the beauty perler. Vern 
Linek met the plaintiff while che was buying a violin, and their 
acquaintance ripened until he became e frequent visitor at the 
sisterea’ home. Vera Linek testified that Witz wes a man of 
considerable talent and she become interested in his werk. 
Along in Barch, 1921, he sought and obtained a lean of $600 
from the sistere for the oatensibie purpose of enebling him te 
make a concert tour. He did not, however, go on the tour. He 
testified that on April &, 1921, while he was vieiting the 
defendants and after he had played his violin at their remest, 
he wae asked by one of them to atep acress the street and my 
some ice cream; that upen hie return his violin had disappeared; 
that he asked the defendants what had become of it, to which 
Vere Linek replied: "It is a hmindred miles away by this time;* 
that one of them said something to the effect that he had not 
used the $600 they had leaned him for the purpose he had ohe 
tained it; and then gave him the card of «a lawyer and told 
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him to see the lawyer about it; that he protested ageinet their 
teking the violin, saying that he depended on i+ for his living; 
that he called up the liuwyer the next day and told him te make 
out a mote or chattel mortgage so thet he could get back his 
violin; that some delay occurred Mt finally an appointment was 
made to meet in the lawyer's office two days later, but that 
before the time fixed for mch meeting, Vera Linek told him her 
house had been burglarized and the violin stelen; that thereupon 
he caused her to be arrested, but the vielin wae net returned. 

The defendants’ version of this incident is te the 
effect that om April 8, 1921, when plaintiff visited them, Vera 
Linek told him they hac found thet he wos not using the money 
they had leaned him for the purpose fer which he head borrowed 
it, and asked him to return it; that he said he didn't have the 
money, tut offered to leave the viclin as security, or give a 
chattel mortgage on it, to which Vera Linek assented ond proe 
duced the card of a lawyer, handed it to pleintiff, and toeid him 
tea see the lawyer; that she alas teld him they intended to visit 
some friends in another part of the city end asked his pere 
mission to take the violin with them, which he gave; thet they 
made such a Visit, taking the violin with them; thet upon their 
return they placed it on the piane and went out to e brother's 
house for the evening; that upon their return they found the 
house *all upset," the vielin and §65 in money gone, and some 
detectives in charge of their rooms. They denied that while the 
plaintiff was absent they teok or concealed the violin, a5 claimed 
by the plaintiff. 

fhe plaintiff brought muit in replevin, which was 
ehanged to trover upon the return of the bailiff that he had 

_ been unable to find the violin. A jury triel was had, resulting 


q in a verdict in favor of plaintiff for $1,200, and frem the 
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judgment antered upon it the defendents appealed, 

Appeliants’ contentions, stated in seven paragraphs, 
may be summarized as follows; (1) there ie ne evidence 
comecting Louise Linek with the alleged conversion ef appellee's 
Violin, of of a demend upon her for the return of the violin and 
a refusal by her; (2) the verdict ia contrary to the prepondere 
eanee of the evidence, and (3) defendants did not have o fair 
trial because of improper and prejudicial ranarke made by 
Plaintiff's counsel during the trial. . 

As te the first contention, we have carefully examined 
the abetract and find a mumber of facts ond clrewmetances tending 
to prove that beth sisters actively participated in getting 
possession of the plaintiff's violin. <Appellente’ counsel orgeue 
thet the whole sconverontion which sccurred on the evening of 
April 8, 1921, was between Vers Linek and the plaintiff, and that 
Louise Linek had nothing to de with the matter. ‘This theory is 
not borne out by the evidence. It ia clear from the evidence, 
that if defendants took the plaintiff's vielin end concealed it 
in his absence - ac he testified - beth were concerned in such 
taking end concealment and in the subsequent refusal to retwrn 
it to him when he euked for it. Beth hat loaned him money, and 
while Vern Linek apparently did most of the tuiking, her talk was 
in effect a demand on the plaintiff for the return of the money 
both had loaned him. Louise Linek testified she wrapped up the 
violin and took it with her when they went visiting. It is 
apparent both were acting in concert. “here an sctual conversion 
is shown no demand and refusal are necessary. (Hayes v. Mase. 
Life Co., 125 I11. 626, 637.) There wae evidence tending to 
prove an actual conversion, and if the jury believed thot evie 
dence it was sufficient to warrant a recovery. ‘hat we have said 
on thie point disposes of the slleged error in giving an ine 


structiecn upon the same subject. 
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As te the second contention, while the evidence upon 
the vital point of conversion is conflicting, there wan evidence 
tending to prove the plaintiff's theory, and the story told by 
the plaintiff is quite as reesonable oa that told by the defend+ 
ants. ‘The jury saw and heard the witnesses, and ite verdict, 
when approved by the trinl judge, ought not to he set aside 
merely because the evidence is conflicting. % cannot say that 
the verdict is manifestly oontrory te the weight of the evie 
dence. 

As to the last contention above stated, there wan evie 
dently considerable bitterness displayed between councel upen the 
trial, and each was guilty of making improper remarks in the 
Presence of the jury. It is unfortunate that euch things should 
occur in the trial of law suite before a jury, but we have exemined 
the alleged prejudicial remarks of plaintiff's counsel and are 
unable te sey that they did, or could, affect the verdict of the 
jury. They were contsined in westions regarding the result of the 
proceedings in which Vera Linek was arrested. Objections were 
promptly sustained by the court, whe also told the jury to dine 
regard enything said or done in that case by persons not perties 
to this case. We think defendants have no good reason to say that 
they were not given a feir trial. 

The judgment is affirmed. 

APPIRENDe 


Gridley, ©. Je, and Barnes, J., concur, 
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THE PHOPLE OF THE STATE OF 
ILLINOIS, ex rel. MARY HLAFYUR, 
Appellee, | APPRAL FROM 
VSe a MUNICIPAL GOURT 
_ JOHN WLODOVIGH, OF @ICAde, 
> 
elk § Ss &Y kes 


MR. JUSTICN PITCH DELIVERED THe GPINION OF THE COURT. 


The defendant, Jeolm Wlodovich, was arrested on a 
bastardy charge. He was tried by a jury in the Municipal 
court, found guilty and ordered to pay $1,100 for the support 
of the child of the relatrix. On this sppeal he first urges 
as a ground fer reversal that the verdict is contrary to the 
evidence. We have exemined the evidence and are unable te say 
thet the verdict is manifestly contrary to the weight of the 
evidence. Ne stenographic report of the testimony was taken, 
or at least none is shown in the record before us. The record 
contains a soecalled “statement of facts," censisting ef a 
atatement in narrative form of the testimony of each witness. 
This nerrative is palpably inacowrate in several p articulisrs. 
Yor exemple, it purports to show thet during the time of the 
eccurrences in question, the relatrix lived at Neo. 13536 ef « 
certain street in Chicage, and thet one ef the defendant's 
witnesses, Mike Tukich, was in the "soft drink business" at 
the same street number. This is manifestly incorrect, for the 
record shows that ‘ukich signed a recognizanee for defendant 
in July, 1922, and also sipmed the appeal bond in December, 
1922, and im each case he gave his address se Ne. 13521 of the 
street named, which wes defendant's address at the time in 


qmiestion and is across the street from the place where the 
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relatrix lived. This discrepancy gives color to the sugaestion 
of appellee's counsel that an apparent inconsistency in two of 
the dates given by the relatrix, viz., the date mentioned by her 
as the date when she mew she was pregnant, and the date given 
by her as the date of her first intercourse with defendant, may 
also be ditaccurate or incorrect statements of her testimony, 
or typographical errors. The story told by the relatrix is net 
improbable, except as te the firet date mentioned, and her story 
as to her sasociation with defendant is ecerreberated te some 
extent by her brother, by a police officer, and by two other 
witnesses, Their testimony and that of the relatrix, if be- 
lieved by the jury, would Justify the verdict and juddment COne 
Piained of, It is true that the testimeny of defendant's wit- 
nesses, ss so certified, tends to support the theory of defendant 
thet the relatrix was a prostitute; but their testimony, like 
the testimony of ether avowed accomplices, "is liable to grave 
suspicion end should be acted upom with great caution.” (The 
People v. MoKinney, 267 111. 464, 460.) ‘The witness Tukich, as 
above stated, lived at the same place as the defendant and was 
his friend snd the surety on his bend. Two of the other wit- 
nesses were customers of Tukich, and easy they started from his 
Plsce on the night they claim they twice had intercourse with 
the relatrix. These witnesses were found fer the defendant by 
Tukich, and their stery is in seme respeete improbable, and was 
flatly denied by the relatrix, The jury sre the judges ef the 
eredivility of the witnesses, and we have not, as the jury had, 


the benefit of observing the appearence and manner of these wit- 


nesses upon the witness stand, We cannot sey, after examining 


all the evidence, that the jury were not justified in believing 
the story of the relatrix and in refusing to believe the story 
told by defendant's witnesses, 
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It is mext urged thet the court erred in twice refusing 
the defendant a continuance upon the alleged ground that the 
relatrix brought her child inte court and stood around in the 
court room with it, and when ordered to take it from the court 
rom the child eried in en adjoining room so thet the jury heard 
it. It has been held in bastardy cases that it is not reversible 
error to permit the child to remain in the court room, or to 
refuse a motion to remove the child from the presence of the 
jury. (Rese v. The People, G1 I11. App. 128; Benes v. the 
People, 121 Ili. App. 103; People v. Moore, 138 Jil. App. 418; 
The Feople v._inke, 214 I11. App. 224.) 

The judgment of the Municipal Court is affirmed. 

AFFIRMED « 





Gridley, Yo Je, and Barnes, J., concur 
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RUDOLPH LEDERER, 


) 
Appellee, ) 
APPEAL FROM 
VBo MUNICIPAL COURT 
OF CHICAGO, 
ALBERT SABATH and 
MORRIS SABATH, 
Appellants. Oo ox T ht z 
fo Di Lofko Uv 


MR. JUSTICE PITCH DELIVERED THe OPINIGN OF THE COVERT, 


The plaintiff recovered a judgment againat the 
defendantsfor $2,280 in the Municipal court, upon a note for 
$2,000, dated September 27, 1920, and payable to the order of 
the plaintiff six months after the date thereof, with interest 
at Six per cent per annum, The note was signed by Albert 
Sabath and endorsed by Morris Sabath. The plaintiff's state- 
ment of claim sets out the note and endorsement in haee yerba, 
and alleges “thet after the exeeution of said nete and prier 
to the delivery thereef" the defendant Norris UVabath placed 
his signature upon the back thereof ae an endorser. The 
defendants filed an affidavit of morita, in which they do net 
deny the cxacation of the nete either by the maker or the 
endorser, but sliege that about Jamary 1, 1931, plaintiff 
‘retained the defendant Albert UJabath te perform certain legal 
services upon an agreement with him that im the event he was 
suceesaful the note should be surrendered; that said defendant 
successfully performed euch services and demanded the surrender 
of the note, and they therefore deny that they are liable for 
the payment of the note, “for the reason that same has been 
paid in full." 

Upon the trial plaintiff intreduced the nete in 


; 
" 
: 


evidence, praved the amount due, and rested. The defendants 
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asked several questions regarding conversations between the 
Parties at the time of giving the note. Objections te these 
questions were sustained. The defonidicnts made no effort te 
prove the defense set up in their affidavit of merits, except 
by calling the plaintiff's lawyer to the stand and avking him 
whether he knew that plaintiff had retained Albert Jabath te 
perform legal services at the time the note was given. An 
ebjection te this question was aleo sustained, for obvious 
PeasonGe 

On this appeal counsel fer defendants merely calla 
attention to the foregoing rulings ond claims the court erred 
in overruling his cbjectiona to the questions asked. jie see 
mo error in the rulings. None of the mestions sought te 
elicit amy facts which eould be a defense to the nete by either 
of the defendants under the isoue made by the statement of claim 
end the effidavit of merits. As to the maker of the nete, the 
ne te imports a cansiderstion. As to the endorser, where it is 
alleged and not denied that an endorser placed his name on the 
back of a nete before it was delivered, it ia presumed that he 
received consideration therefor. Moreover, the defense of want 
er failure of consideration mist be specially pleaded to enable 
a party to make that defense. (i¢hroer v. Hessell, 39 Iii. 
113, 115.) 

The judgment of the Municipal Court is affirmed. 

AFPIRMRD. 


Gridley, B. deo and Barmes, Joe GOR Cul > 
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SAMULL W. LOWRY, as assignee of 
the Para Auto Tire Company, 
@ corporation, ) APPEAL FROM 
Appellant, } 
MUMICIPAL COURT 


VRe OF CHICAGO. 


HENDSRSON TIRE & RUBBER CORPORATION, 





MAR. JUSTICE PITCH DELIVERED THE GPINION OF THE COUNT. 


The Para Aato Tire Company, hereinafter referred to 
as the Para Company, wae in 1920 a jobber of automobile tires, 
tubes, etc., with its place of business in Chiengo. The 
Henderson Tire & Rubber Corporation, hereinafter referred te 
as the Henderson company, was at thet time a manufacturer of 
eutomobile tires at Columbus, Ohie, The Hendersen Company, in 
Februery, 1920, had on hand a large quantity of rubber fabric 
which it desired to sell. It communicated this fact to the 
Para Company, saying, in substance, that a broker er jobber 
could handle such sales to better advantage than the manu- 
facturer, for the reason that manufacturers do net care te deal 
directly with each other in such mattera because none wants 
its competitors to know whet qiantity of fabric it may have on 
hand, or may need in ite business. The usual brokerage on mm ch 
Sales appears to be two per cent. Om February 9, 19°, the 
Para Company telegraphed to the Hendersen Gompany: “Can sell 
seventy thousand pounds fabric. Offered dollar fifty net ten 
days. You bill goods. Customer responsible. Ver February 
Mareh April shipments. Also find it necessary pay other party 
two percent brokerage making total cost to vou four percent. 

} Sire enawer." To this telegram the Henderson Company replied, 


on the seme day: “Accept offer séventy thousand pounds fabric 
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equal shipments February Maereh April at one doliar fifty cents 
less four percent brokerage but must be sight draft regardless 
of responsibility. Fabric in original packages. Must have boom 
fide order by noon tomorrow.” Om February 12, 1920, the Para 
company sent to the Henderson Company a formal “purchase order" 
for “about seventy thousand pounds" of a specified kind of rubber 
fabric at the price of $1.50 a pound, “brekerage of 4%," te be 
delivered during February, Mareh, and April, 1920, with directions 
to ship by freight, coneigned to Overland Tire & Rubber Co., 
Omaha, Nebraska. Included in the order is o statement that the 
Pare Company reserves the right te countermend any pert or all of 
such order prior to the date of shipment. On February 17, 1926, 
the Henderson Company, by wire, “acknowledged receipt” of this 
order “on basis your guerantee payment our sight draft,” and on 
February 18, 1920, the Para Company wired: “Ye quarantee paye 
ment sight draft attached material shipped on our order.* On 
February 27, 1920, the Henderson Company wrote to the Para Company: 
"We are today shipping to the Overland people S D/! Ly one car 
containing 25,054 lbs. fabric and will bill same at $1.50 per 

1b. and draw on them for $37,581. Immediately upon receipt of 
remittanee for this draft, we will send you your commiscion. In 
the meantime, will you kindly have these people lift the draft, 
attached to which is the B/L." From the correspondence thet 
follewed it appears that the shipment was slew in arriving et 
Omaha, and thst the Overland Tire Company at that place did not 
take up the bill of lading and pey the sight dreft attached 
thereto until efter the goods arrived in Omaha. lMventually, 
however, the goods arrived there, and the draft was paid by the 
Overland Tire Company, and the Henderson Company paid the Para 
Company a breker's commission of four per cent upen the agreed 


price of the goods. The correspondence also shews that the 
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Henderson Company became very impatient on account of the delay 
in paying the dreft, because in the meantime the market price of 
such fabric had atvanced twenty-five centa a pound. 

On March 22, 1920, the Pare Company wrote to the 
Henderson Company calling attention to the fact thet the "pur- 
chase order" of February 12, required further shipments to be 
made in March and April, and asking whether any further shipment 
had been made. To this the Henderson company replied, under date 
of March 25, 1920: “Inawmech os you wish us to centime the 
shipments to the Overland people, will do ge, or, in other words, 
will make them one more shipment and see if they will pick up the 
draft on presentation, as this is the usual terms in ecliing 
fabric. On the first car we shipped they held us up ever 30 daya 
and inasmuch 26 we can now sell this same fabric for st least 28g 
more perpound, will have te insist that they pick up the draft 
upon notification by the bank." Bat hearing from the Para 
Company in reply to this letter, the Henderson Company again 
wrete, on April 3, 1920, asking “whether we wre to ship againet 
the order, with the understanding that they will honor draft upen 
presentation, or whether the remainder is to be cancelied." To 
this the Para Company replied by telegram, as follows; “Moke 
shipment secend let fabric Overland. They will honor draft upen 
presentation." On Hay 14, 1920, the Henderson Company wrote te 
the Para Company that on May 7, 1920, a second shipment of 
3,922 pounds of fabric had been made to the Overland Company, 
"s/D sgeinst B/L," at a total price of $46,383. 

It appears that upon the arrival in Omaha of the second 
shipment, the Overland Tire Company informed the Para Company that 
"it #ss not then in a pesition to take up the shipment promptiy,” 
and suggested placing the material in storage, offering to defray 
ell expenses in connection therewith and to pay interest in the 


Meantime at the rate of seven per cent per annum, The Para Com~ 
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pany, om May 27, 1920, communicated this offer te the Henderson 
Company, adding that if that company chese te accept the Over- 
land Company's offer, the Pura Company would be willing te waive 
its four per cent commission om that shipment, amounting to sbout 
$1,800. To this the Henderson Company replied on May 28, 1920, 
that it was “utterly impossible for us to act as you request," 
and insisted that the draft be taken up immediately. The Para 
Company did not reply at once, and on June 5, 19%), the Henderson 
Compemy wired the Para Company, demanding “immediate se ttlement," 
and threatening to place the matter in the hands af attorneys 
wumiess the draft was paid at once by the Fara Company, under its 
“order and guarantee.” On June &, 1920, the Para Vompany wrote 
that it had received werd from the Overland Company that the 
latter would be able to take up the shipment in about ten dayn, 
adding: “%e appreciate the annoyance this delay has oaawsed ail 
of us, and we will permit to be deducted from the comission due 
us, after you receive the returns, any additional expense ta yotie 
such as interest, or other legitimate charges.” Te this, the 
Henderson Company replied, by wire; “Your letter eighth positively 
cannet accept terms named. ite insist upon payment today.” Before 
this telegram was received, the Pera Company wrete, on June 8 
1920, that it had finally received definite assurmnees from the 
Overland Tire Company that the latter wold be in a position te 
take up the draft on July 25th, and suggesting that the Henderson 
Company recall the shipment, offerjng to pay «11 tranupeor tation 
charges, demurrage and interest; or, if the Henderson Company 
would prefer to have the material placed in storage at the expense 
of the Overland Tire Company, that company would pay interest at 
the rate of seven per cent., and the Pare Company would reiease its 
claim for a commission on the sale. To this letter the Nenderaon 
Company again replied; “It is utterly impossible fer us to act 
on your suggestion. * * There is but one thing thet can be done, 


mowcibaeht sly of vette ebdt Bodie taimmon \OnOL (tS Yow We eee 
aay) sit dqgeoes of seers cimquee fait? 2 tad gatbbe jena 
ovhee of yatilie ad biter eneque” WAT off peste s*emmqnep bast 
fyeds of jultooegs ,taendire Seu) we walveisior Sees 7$q tHelt O28 
sOReL OF YAH no Bediqey cengen? newkebnet ete wntf or” JO0a ES 

* goempen wey ba fom OF aw oT eldboveqal citas2 nm" eae fh daitd 
aint eo? .ylotatbomet qu mmifay of P2atd OF Jods bsterest bad 
eodasbimd ody {ORO Je omit me ima jovi’ ¢h Ytgee oan BE ylageeD 
* soomelt} ok otatiowel” ortbacineh ,yaequo? axed sae bee ke — E 
everret ts To ebmert of? mt xetyam wie soale of antwotastat bee 

efi tehaw syhagan? wed edt wef sole Ye bing sow fud edd deedab 
ator vougetd otet oft .C80L ,2 empl nO *. setnetewg bea nbbTe* 
et daddy Yaiquoe braktevo eet wort huow bevkodo: Send bade 
“yeeah med tuba ot framgide ot? qu mist of olde of bhedy cotdak 
fia Seemro cat Yolod eld) sommyonns oat statvevian of” igakbhh 
anh Mokesiunod oft wort Setowbeb of of sinreog Lilw ow baa pee he 
voy Of samogie Lanois bihy ye yamritey of evisoot voy sebta jae | 
eM ,ukd? of aegis siamttiged sedto to eatetad a0 aoe 
vlevbttesq Midgio w9fter cam’ rethw ee pbeticey Ymqned moetenaah 
e1otek “.yuhed deemvet aeqe tekund of bomen ace cqueca Senmad 
. Biel, BO yadcr~ yneameG wtot bad ydevdvooy cow mitgeled bald 

odd oor k avdniweee of Labtos beviooor eLiantt bes ¢2 ta \ eset 

od oii tood a mt of Blow tetdal add Cont “emeqaed ath? Snaltovd 
soswwhedt at? tol? yatteoggen bas (asd uv, mo gtetd omy qo edat 
aebtes togemaTt SLa yeq of gate tte ./tromgtde wid Lied od emgmed 
Ysagne mosrebacK off If ,te weoeraiat brew agotiameb ,cspiet 
aunegxe alt fs wyeveta at beoaly daitdtum af? évnd of twerg bLvow 
fo s0snedn2 ya bkwow vamenao came evragqmed orht basfrevo exh to 
atk canele? Siow grnqmo® ated ett ba ,.¢tieo ted eves to ever add 
sonveheoR eit tetdel eta? of wine ad mo mOleetimns & 10% mtaty 
doe of ey rol sidtevoqmt yhiotiy ef 2%" :telLgqnt atags yrmquet 
9ed OF fad dscit yatit? ono af uduotodtt * * .neltieggim Teey a 


—- 


o5e 


and that is to make good your guarantee. ** If we do not ree 
ceive a reply by return mail, we will fervard all papers to our 
attomey * * and our instructions to him will be that no settle» 
ment can be made only on the basia of having the draft honered 
less your commission, without further delay.” Wot hearing from 
the Para Company by retum mail, the Henderson company plseed 
the matter in the hands of its secretary and ettormey, George Ce 
Riley, of Buffalo, New York. 

Gn June 15, 1920, “iley wrote te the Para Company e 
reviewing some of the correspondence and cisiming thet the Fare 
Company had made itself liable ss prinsipal, both by the terme 
of the original ord:r and by its guarantee of payment ef the 
sight draft, and atating that unless the draft was "taken up” by 
the end of the week, “the shipment and the balance of material 
due under your contract, amounting te opproximately 15,000 lbs. 
will be sold at public auction for your necount, and immediste 
suit will be brought for the difference between the amount 
realized and the contract price, with accrued charges.” In 
reply to this, the president of the Para Compony wrete 5 long 
letter to Miley, steting that while the material was shipped 
“on our order,* yet the some order shows that the Para Company 
were mere brokers in the transaction and were to r ceive e 
brokerage commission of four per ecentg that the order called for 
shipments to be made during Yebruary, Nareh ond April, while in 
fect the first shipment wae not made until Merch, nor the second 
until May; thet this delay in making shipments wes “the real 
cause for the Overland Tire Company net being in position te tale 
wp the goods ere this;" that the Overland Company had finally 
azreed to take and pay for them in July; that the Para Company 
had offered te release all claims for commissions in case the 
Henderson Company could handle the matter “until the consignee 


eould take up the shipment;* that ‘our Mr. Lowry" would per= 
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sonally visit the Overland people "to see what cen be done for 
the interest of all concerned," and would wire the remit to 
Riley. The letter cleses by asking the Henderson Company "to 
cancel any balance which may be due on the order, which, you 
will notice, is a right which we reserved on the face of the 
order," 

To this letter Kiley replied that the Henderson Company 
at all times had insisted that the Para “ompany "must not only 
assumes the obligation of the purchase, but guarantee the payment 
of the sight drafts accompanying the bill of iading of cach 
shipment;" that his client “cannot be expected to listen with 
much complacency to any further contention that you have ne 
disability under the contract,” and that umless the draft was peid 
within two days he would resell the material, to fix the smeunt 
of the Henderson’ Company's claim agsinst the Para Cempany “both 
under the purchase order and your guarantee," and would thereupon 
forward the paperge to Chicago for suite 

instead ef forwarding the papern, however, “iley went 
to Chicago himseif. There he met the general manager of the 
Para Company end the president of the Overlend Tire Company, and 
after same negotiation, a written agreement was drafted and signed 
by all of them. ‘This agreement is dated Jume 25, 1920, and recites 
that whereas, the Henderson Company seld to the Para ‘empany 
30,92265/4 pounds of tire fabric, which, by order of the Para 
Company, was shipped to the Overland Tire Compony “on oa resale 
thereof," and the Henderson Company “has draen ite draft for the 
purchase price thercof" amounting to $46,583, which draft has ree 
mained unpaid, with the result thet said shipment had been plaged 
in sterage by the railroad company in the City of Omaha; and 
whereas, the parties hat agreed to an extension of the time of pay- 

ment of such purchase price, “with freight, storage, demurrage, 
J and 911 other expenses incident. to the ultimate collection of 
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said amount," therefore, “in consideration of the payment" by the 
Para Company to the Henderson Company ef the sum of $4,000, “re- 
ceipt whereef is hereby acknowledged” (and which sum the Overland 
Tire Company therein agreed to repay to the Para Company on or 
before August 1, 1920) and in consideration of the mtual agree 
ments “herein contained," it was agreed thst the Swerland Company 
should pay the Henderson Compeny on or before June 26, 1920, the 
further sum of $6,000 to apply en said purchase price, and that 
“the party of the first part” (via: the Para Company and the 
Overland Tire Company) showld pay the Henderson Company the 
balance of such purchase price, tegether with all freight, stere 
age and Other charges, by taking up a draft therefor «hich the 
Henderson Company should draw on the Overland Tire Company, payable 
Auguat 1, 1920, whereupon shid materials were to be delivered te 
the Overland Tire Company. By the fifth clause of the agreement 





it was provided that: “Sach of the parties of the first part 
hereby agree to the modified terme of the sale herein contained to 
pay the smounts herein agreed upon to the party ef the secend part” 
(the Henderson Company.) 

This agreement wos eventunlly fully carried out. ‘The 
final payment was made on WNercsh 1, 1921, whereupon the materiale 
were delivered to the Overland Tire Company. ‘The Pers “ompany then 
assigned its claim for a brekerage commission on the ole of the 
second carload, to iamel \. Lowry, whe was its general mansger at 
the time of these transactions, and he, as such assignee, brought 
suit in the Municipal Court to recever the amount of ach commission, 
with interest thereon from Warch 1, 1921, basing the claim upon the 
order of February 12, 1920, and the acceptance thereof and delivery 
of goods thereunder, by the defendant. The affidavit of merits set 
up, a3 defenses te the claim, first, that the Para Vompany's claim 


for commission wes waived ond released om June 23, 1920; and, 
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second, that all the parties, on thet day entered inte a new 
agreement, “partly verbal and portly in writing,” which (it is 
alleged) "superseded ali their reciprocal rights and ebligatione 
theretefore existing under eaid first contract and the breaches 
thereof." Upon a trial befere the court withwt a jury, the 
court found the isaues in faver of the defendant, and from a 
judgment entered upon that finding, this appeal was perfected. 
The main question raised by this record and by the 
briefs ef counsel, is whether the Para Cempany, by entering inte 
the written contract of June 25, 1920, waived or released its 
claim under the original contract for a brokerage commission on 
the sale of the second carlend of tire fabric. The second cone 
tract makes no reference whatever to euch commission; but defende 
ent's counsel contend that the Language contained in the preamble 
te thet contract and in the fifth clause thereof, shows that the 
Para Company contracted as a principal in the trensaction ine 
stead of a mere broker or guarantor, and thereby, in effects. 
waived ita commission on the sale of the gooda. The argument 
is that these provisions of the second contract show that all 
parties thereto intended it to supersede and cancel the original 
contract, not only as to the terms of payment for the second 
shipment, but also as to the commission specified in the first 
contract. fe are unable to agree with this mntention. The 
preamble to the second contract recites that the Nendersen Company 
had sold to the Para Company « specified number of pounds of tire 
fabric, “which, by order of the Pare Company” had been shipped te 
the Cverland Tire Company “on a resale thereof;" that the Henderson 
Company had “draw ite draft for the purchase price thereof, 
amounting to the sum of $46,353," which is the purchase price men- 
tioned in the first contract; that such draft was not enid, with 
the result thet the goods had been placed in storage by the rail- 
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road company in Omaha; and thet the perties had "agreed to an 


extension of the time §f payment" of such purchase price. Then 
“ea specifies the terms of the extension se agreed 
upon,/in substance, the payment of $16,000 within three days, ané 
the balance on August 1, 1920; and by the fifth cleuse, both the 
Pera Company and the Overland Company specifically agree “to the 
modified terms of sale herein contained.” The agreement, as 
written, dees not purport to modify or change any part of the 
original contract, except the terms of payment of the purchase 
price of the second shipment, plus storage charges and interest. 
The use af the words “modified terms of the sale herein contained" 
implies thet, except as therein specified, the terme ef sale, ae 
originally agreed upon, remain unaffected by that agrecment. The 
brokerage commission is net seo specified in the second agrecment, 
nor is it mentioned or referred to in any manner whatever. 3o 
new agreement as to such commission wes thereby made, end we think 
there is nothing in the langusge of that agreement when considered 
in connection with the original contract, which shows thet the par- 
ties intended the secend agreement to cancel the previsiens ef the 
original contract as to commissions. The mere fact that the 
preamble states that the goods were "sold" to the Para Company 
and resold by it te the Overlend Company (for the same price) can 
not, of itself have that effect, in view of the purpese of the 
agreement as therein expressed. 
Furthermore, icfendant's counsel did not rely in the 
trial court and do not whelly rely in this court, on the contention 
that the second agreement shows en its face that the plaintiff 
intended thereby to weive er release its claim for the commission 
in question. in the defendent's affidavit of merits, it is stated 
that after the second shipment was made a dispute arese between 
the parties as to their several rights and lisbilities under the 


original contract and that on June 23, 1920, they entered into a 
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new agreement “partly verbal and portly in writing,” which aupere 
seded the other, Upon the trisl, defendont's counsel steted that 
this was the theory upon which he offered in evidence the letters, 
telegrams and other documentary evidence above mentioned, and the 
otal testimony of Riley end Henderson; and 011 thie evidence was 
admitted on that theory, over the objection of plaintiff's 
attorneys. 

It is earnestly insisted by plaintiff's counsel thet it 
was reversible error to adit this evidence upon the-trind., We 
think there is much force in this contention, but ne we View the 
evidenee, we need net etop ta inquire or cecide whether it was 
error to admit it, for the reacon that in our opinion the evi- 
denee so offered and admitted does not sustain the theory «tated 
in defendant's affidavit of merits. The letters and telegrams 
Clearly show that the transaction originated in a request by the 
defendant that the Pars Company asaiat the defendent in disposing 
of ite tire fabric on a commission basis; that the Para vompany, 
on that basis, procured an offer from the Overland Tire Company 
ef $1.50 a pound for 70,000 pounds of such fabric, and wired that 
offer to the defendant, with ut giving the name of the pur choser, 
but saying: "You bill goods. Customer responsible,” and alse 
stating that the "brokerage" would be four per cent; that the 
defendant at once wired its acceptance of the offer se maie 
(mentioning the “four per cent brokerage”) on condition that pay- 
ment shald be made by sight draft, and asking for an erier, on 
thet basis; that the Para Company thereupen wrote the subs tance 
ef the Overland Gompany's offer and defendant's conditions upon 
a printed form of "purchase order,” with directions to ahip the 
goods to the Overland Tire Company ot Omaha, and to collect the 
purchase price from it by sight draft «ttached to the bili of 
lading; thet this so-called “purchase order” was accepted by 
defendant upon a further condi tion that the Para Company guarantee 
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the payment of the sight draft, to which the latter agreed, and 
thereupon the first ¢eorload was shipped te and paid for by the 
Overland Company; whereupon the defendent paid the Para Company 
ite agreed brekerage commission of four per cent upon the price 
of that shipment. The correspondence further shows that the 
second carlosd was shipped in the sume woye om the same order 
and guarantee of payment, and that when the Gverland Company did 
not “take up® the sicht draft fer the price of the t shipment, 
the defendant insisted that the Para Company must pay the draft; 
that the latter thereupon offered te waive ite commission on 
certain conditions, but ite offers were twice rejected by defende 
ant, whe demanded immediate payment for ita gooda, This was the 
Situation when the second agreement was made. 

In the trial court the witness Ailey was permitted, 
over the objection of the plaintiff, to relate what he cloimed 
was said at the conference which then teck place ond whieh ree 
sulted in the preparing ond signing of the secend agreomente 
Riley testified thet he told the representatives of the Fare 
Company end the Overland Company, whe were then present, that he 
had come to Chicago for the purpose of settling the matter *on 
the baeie of the letter” of the president of the Para Company of 
June 17, 19%, (which contained one of the offers to waive its 
commission conditionally, and which offers had been refused) “if 
a substential payment could be made that day;" that he wes 
ready to "make a new deni® on thet basis; and that the agreee 
ment of June 23, 1920, was made on that understanding. The 
witness Henderson was alse permitted, over a like objection, to 
testify that he told the representative of the Para ‘ompany, over 
the long distance telephone, that he would expect that company 
"te waive their earnings on the propositions” 

fhe tentimony of the witmess Ailey on this point was 
flatly contradicted by the testimony of the president of the 
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Overland Compeny, the secretary of that company, and the general 
manager of the Para Company, all of whom testified that no meh 
statement was made by Ailey, and that the question of commission 
was not mentioned or discussed in any manner in thet conference. 
The testimony of the witness Henderson is likewise flatly contrae 
dicted by the testimony of the witneas Lowry, who teatified that 
he called up Henderson on the long distence telephone merely for 
the purpese of protesting to him againat Siley's refusal te 
accept, after the close of banking hours, a cheek that was not 
certified, and that the subject of commissions was not man tioned 
or discussed, 

We think the story as told by these witnesses for the 
plaintiff is more reasonable, probable and credible than the evie 
dence of ‘iley and Henderson, when alli the fsaets ond circumstances 
in ¢Vidence are considered. ‘hile the correspondence between the | 
Porties shows that the Para Compony had twice offered ta waive 
its commission if the Henderson Company would stere the geods in 
Omaha at the expense of the Overland Company, and give the latter 
time to pay for the seme, it eine showe thet both such offera were 
promptly and emphatically rejected by the Henderson Company, who 
had twice threatened to sue if payment was not made immedietelye 
When Kiley came to Chicago, therefore, it in «vident that he scnme 
to demand immediate payment in full, and net for the purpose of 
accepting offers which had been twice refused. ‘hat “iley 
aecomplished by the agreement of Jume 23, 1990, was a payment of 
$10,000 within three days from the Overland Company, on account 
of the original purchase price, and an arreement with the Overland 
Company, guaranteed by the Para Company, to pey the balance within 
e little more than a month thereafter, including all the cost 
and expense of the delaye 

It appeare from the testimony thet Kiley was a lawyer 
q of experience and was the only lawyer present when the second 
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contract was prepared. It is difficult to believe that a lawyer 
of my experience would wholly omit from a contract prepared by 
him under such circumstances, any mention whatever ef the release 
of a claim of aver $1,800, which, he testified, he verbally told 
the other parties was the "basis" upon which the contract wae 
made. The president of the Overland Company and ite seere tary 
teetified that in the comversstion that occurred at that time 
they did not ask for a Rew contract; thet all they asked for was 
a “rearrangement of terms" or for “better conditions to make 
payment.* This is corroborsted by the express lengquage of the 
contract. If, under such circumstances, the defendant, or its 
attorney, “iley, really intended that the Para Company should 
waive its commission, as well as to advance $4,000 of the price 
due from the Overland Company, and guarentee the payment of the 
balance, it ie unfortunate for the defends mt that mech intention 
was mot manifested in some way by apt langage in the contract 
prepared by its attorneye 

it fellows from what we have said that we are of the 
opinion thet the court erred in finding the ismes for the 
defendant. As the case was tried withut a jury, and se the 
record shows that both parties offered all the evidence they 
have bearing upon the questions at issue, it will not be 
hecessary to remadd the couse for a new trial, but the judgment 
will be reversed and s judgment will be entered in this court in 
favor of the plaintiff, and agninet the defendant, for the sum 
of $2,086.84 being $1,855.52 (which ia four per cent of the 
egreed price of the second carload of fabric) with interest 
thereon from March 1, 1921, to the date of filing this opinion. 

REVERSED WITH A FINDING OF FACTS 
AND JUDGMENT HERE 


Gridley, F. Je, and Barnes, J., concurs 
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PINDING OF PACTS. 


The court finds that the facts otated in the 
Plaintiff's statement of claim have been proved and ere tree 
as therein stated; that on Mareh 1, 1921, there was due end 
owing from the defendant to the Parn Auto Tire Company the 
pum of 21,855.42 fer brokerage commission upon the ssie of 
tire fabric as deacribed in the plaintiff's statement of 
Glaim; that no part of such brokerage conmission has ever 
been paid, waived ov released, and that the claim of said Para 
Auto Tire Company for enid commission was Guly assigned by it 
te the plaintiff, ammel 4. Lowry, before this suit wes begun 
in the Municipai Court of Chicagee 
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ARTHUR WEIGG & COc, 


Appellee, 
APPRAL FAOM 
VGe MUNICIPAL CouRT 
OF CHICAGO, 
MAA GOLDSTHIN, 

Li e 

Appellant 329174 ona 
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MR, JUSTICN FITCH USLIVERED THE OPINION OF THR COURT, 


By this appeal defendant seeka to reverse a judg- 
ment againet him for $450, but he shows ne good reason why 
the judgment should not stand. He claims the trial court 
erred in rofusing him a continuance on account of the absence 
of witnesses. His motion for a continuance was made orally 
when the case was called for a jury trial, nesrly four months 
after it was begun. Wo affidavit was filed with the motion, 
nor difi the oral motion state what such absent witnesses would 
testify to, if present, or show any diligence whetever in 
securing their presence in court at the trial. ‘the plaintiff 
sued on a written contract dated im 1917, which revites that 
plaintiff had leaned $500 to defendant whieh defendant agreed 
te repsy “in labor, on the basis of ten per cent ef the total 
labor he delivers duving each individual week." The dcfenee 
was payment, but the defendant twice testified, in anewer to 
questions put by the court, that he did not know how mu ch 
labor he had “delivered” under this contract. He testified 
that when he received the $500 he wos in the business of 
*"sontracting ladies’ dresses," and had a shep in which he 
employed laber in making such dresses; that plaintiff was to 
furnish him with materials to be made inte dresses; that he, 
defendant, made “one or two deliveries" of that kind theree- 


after, but did not remember tke amount of labor included 
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in such “deliveries,” and that he ran his shop ten or twelve 
weeks after the contract waw signed, and then closed the shop 
for lack of work. ‘The plaintiff's statement of claim admitted 
@ @redit of $20, indicating that $206 was the total amount of 
labor included in all deliveries made by the defendant, of which 
amount ten per cent was applied tewards the repayment of the 
$500 lean. There is nothing in the stenographie report of the 
proceedinga at the trinld tending to show that defendant's 
absent witnesses, if present, would have known any more about 
this transection than defendant himself, and his evidence did 
not tend to prove that he had paid more then the amount for 
which he had been credited by the plaintiff. 

The judgment of the Municipal Court is sffimed. 

ABFINKED. 


Gridley, ?. Jog and Barnes, J., concurs 
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ROSE LOTSSTO et al., ) 
Appellants, ) APPEAL FROM 
CLRCULT COURT, 
VBe 
THOMAS W. ROBERTSON, 
Appellee. : - 
J] OUD 


MR. JUSTICK FITCH DOMLIVERED THK OPINION OF THE COURT. 


On October 235, 1919, the plaintiffs and the defendant 
entered into a written contract for the purchase and sale of a 
brick building in Chicago for the sum of 69,500. By the terns 
of the contract, the defendant agreed "to convey to said pure 
chaser a good and merchantable title therete by contract for 
general warranty deed,” subject to existing leases, taxes and 
special assessments, party wall agreementa end building ree 
etrictions of record, and an incumbrance of £4,000 te be placed 
on the property by defendant, which incumbrance the pur chasers 
assumed and agreed te pay es part of the purchase price. The 
eontract recites that “said purchaser hae paid $500 as earnest 
money to be applied on such purchase when consummated, and 
agrees to pay within five days after the title has been examined 
and found good, or accepted by him," the further eum of $5,000, 
“provided a good and sufficient contract for general warranty 
deed, conveying to said purchaser « good and merchantable title 
te said premises (subject ue sforesnid) shall then be ready for 
delivery;* the baiance of §2,000 to be paid in six monthly ine 
ataliments within “six months next succeeding the date of oone 
tract for warranty (deed herein, the purchasers to be entitied 
te deed when 224d monthly payments are made.” The contract 
further provides that a merchantable abstract of title shall be 
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furnished by the vendor within a resvenable time, and that the 
purchasers’ atterney, within ten days theresefter, shall deliver 
to the vendor a written opinion specifying in detail the ob- 
jections, if any, to the title; that “in cuse material defects 
be found in said title and so reported, then if euch defects be 
not aired within sixty dayea wfter such notice thereof, this cone 
tract shall, ot the purchaser's option, become absolutely nuli 
and void, and said earnest money shall be returned, netice of 
such election to be given to the vendor; tut the purchsser nay 
nevertheless elect te take such title ss it then is, and in such 
ease the vender shall convey as above agreed; provided, however, 
that such purchsser shali have first given a written notice ef 
#uch election, within ten days after the expiration of arid alzty 
days, and tendered performance hereof on his part. In doreunlt 
ef such notice of election ta perform and accompanying tender 
within the time so Limited, the purchaser shall, without further 
action by either party, be decmei to have abandoned his claim 
upon said premises, and thereupon this contract shall cease to 
have any foree or effect an against gaid premises or the titie 
thereto, or ony right or interest therein, but not otherwise." 
The contract also prevides that the esrnest money vheall be held 
by a specified ngent “for the mtual benefit of the parties 
cence med.” 
p The abetract of title wae not delivered te the 
plaintiffs until ahout Mareh 1, 1920. Plaintiffs then delivered 
it te their lawyer, who, om Merch 29, 1920, gave a written 
opinion specifying a number of objections to the title, imcluding 
ome to the effect that the recerd title was in defendant and 
has wife, thot defendant appeared to be « widower, mit there 
_ wae Hething in the abstract te show the death ef his wife, or 





thet any proceedings had been had in the Prebate court in 
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referehoe to her estate. A copy of this opinion was delivered 
te the defendant, wha, on April 7, 1920, wrote to the plaintiffs, 
stating that his wife died om April 29, 1918, leaving two adult 
children; that in order to save the delay incident te Probate 
court proceedings, these children had exemted a quit claim deed 
to the defendant of their interest in the property, and that 

he, defendant, had "full and legal title in himself now." He 
added that the other objections in the opinion of title "can be 
considered in the drawing of the warranty dced, * * * end such 
objections cen be satisfactorily and legally smoothed out at 
that time," 

Following this letter, the plaintiffs’ stterney had 
several conversations with the defendant, in the lest of which ~ 
defendant stated thet he would not "probate the estate” and would 
net go to any more expense in the matter, “as the purchesere were 
getting the property cheap." The lawyer offered, om behalf of 
hie clients, to pay the expense of the court proceedings, but 
defendant declined te de anything further in the matter. There~ 
upon, om June 11, 1920, the lawyer wrote the defendant stating 
that as the sixty days allowed by the contract to cure objections 
to the title had expired, and «as he had failed te mre the Ghe 
jections, the plaintiffs would hold him responsible for domages 
sustained by reason of his alleged “breach of contract in (not) 
making good the title te said property." One of the plaintiffs 
testified that she did not know this letter of her lawyer was 
sent to the defendant, and that before it was sent, vize, about 
May 1, 1920, she demended the return of the $500 deposited as 
earnest money; that she told the agent who held this deposit “that 
the purchase did not go through, that Mr. Robertson did not want 
to sell the property any more, and that I wanted my money back." 
She futther testified that the agent did not at once return the 
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money, and that she brought suit againot him for the $500 de- 
posited, vhereupen “he settled.” 

There was o trial before a jury in the Cirowit court, 
and at the clese of all the ¢vidence, on motion of defendant, 
the court instructed the jury to find the iseues fer the def end- 
ant, which wis done, and from a judgment entered thereen the 
plaintiffs appeal. 

The plaintiffs contend that the language of the sone 
tract above quoted gave to the piaintiffs an option to declare 
the contract null and veid in case defects im the title were not 
cured within sixty days after notice thereof wes given te 
defendant; that plaintiffs, however, did net exercise their 
option in that respect, but on the contrary, demanded that 
defendant mre such defects in the title; and that when he ree 
fused to do so, he became lisble in dmmagen for a breach of hia 
contract “to cenvey to the plaintiffs a good ond merehantabie 
title to said premiseo." The werds lest queted are followed in 
the contract by the words; “by contract for general warranty 
deed;* that is, the agreement of the defendant wes merely to 
give s sontract for a warranty deed upon the payment of 35,000 
in addition to the earnest money, and the warranty deed wee not 
reqiired to be executed and delivered until six monthe later, 
and then only in case the purchasers should have paid the further 
sum of $2,000. There is nothing in the evidence to show thet 
the defendant refused at any time to exemte ouch « contract for 
& warrenty deed. ‘The defendant, in bis letter of April 7, 1920, 
im answer to the objections raised by the purchasers’! attorney, 
Claimed he had quit claim deeds from the heirs of his deceased 
wife, and would be able to “satisfacteriiy and legnily ameoth 
out" the other objections to the title by the time the pure 
chesers had completed their ——*8 There is no direct evie 


denee tending te prove thet this claim of defendant wee not 
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well founded; and without such evidence, he could not be helé 
liable for breach of his contract. 

Furthermore, the evidence showa, without contradiction, 
that after this letter of the defendant was written, the plein- 
tiffs’ attorney endeavored to induce the defendant to begin pro} 
ceedings in the Probate court, and that defendant refused ta do 
a6; whereupon one of the plaintiffs demanded the return of the 
earnest money from the agent who held it in escrow, telling him 
thet “the purchase did not go through" and therefore sche “wanted” 
her “money back," and after some delay, the anrmert money wes ree 
turned to her. Thas act of euch plaintiff wae to all practicel 
intents and purposes an exercise, on the pert ef the purchasers, 
of their option to declare the contract null and void besnuse of 
the failure of defendant to cure the wlleged defeeta in the title; 
for by the express terms of the contract it wae only in case the 
purchasers exercise’ their option te declare the contrect null 
and void that they were entitled te the return of the earnest 
money. It is true that the contract provides that written notice 
of the exercise of sush option shail be given "to the vendor; * 
but such a written notice may be waived by the person entitied 
thereto, end the orel demand by the purchesers for the return of 
the earnest money was just as effeetusl to show their election to 
abandon the contract o8 a written notice of such election would 
have been. 

Plaintiffs’ counsel insist that even though there was 
evidence that Krs. Loteste demanded and received the return ef 
the earnest money, her act did not bind the other plaintiff. We 
think this contention is witht ferce. The other plaintiff did 
mot testify. In Mrs. Lotesto’s testimony, she vaid she paid the 
$500 earnest money to the agent who held it in escrow, and refers 
te it as "my $500." She testified thst she talked “quite e few 
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times” to the agent about "my $500," and that she get it after 
she had sued the agent. The other plaintiff is her mother, 
and it is apparent from the reading of the abstract of the evi- 
dence that the daughter was the one who conducted the negotiations 
and acted fer both herself and her mother throughout the whele 
transaction. 

The judgment of the Circuit Court is affirmed. 

AFFIRMED « 


Gridley, P. Je, and Burnes, J., concuro 
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MARSHALL FIELD & COMPANY, 
a corporation, : 
Appellant, APPRAL FROM 


MUNICIPAL COURT 
VBo 
OF CHICAGO. 
LOUIS 8. WINICK, —~ a PH 
Appellee. oy Oy | ,OoOUvUe 


BR. JUSTICE FITCH DELIVERED THE GPINION OF THR couRT. 


On Kerech 21, 1921, plaintiff med the defendant in 
the Municipal Court in an action of tort. The statement of 
claim consists of a common la count in trever for the value 
ef $1,000 worth of sheeting which it is alleged plaintiff 
casually lost and dofendant found and refused to return on 
demand. To this is added an svermant that defendant maliciously 
converted such goods te his own use with intent to defrend the 
plaintiff. In this statement of eclsim, the plaintiff demanded 
a jury trial. Gn Mareh 28, i921, defendant filed a special 
appearance "for the sele purpose of questioning the jurisdietion" 
of the court. On April i, 1921, he also filed an affidavit of 
merits alleging that he was a bankrupt, that vankruptoy proceed 
ings were pending in the United Stetes District court for the 
Northern District of Lllineis, in which the claim of the plein- 
tiff had “been duly scheduled and is a dischargeable debt," that 
an order had been entered therein restraining the plaintiff from 
prosecuting its suit in the Bunicipal court until the further 
erder of the United Stetes ‘ourt and until the question of the 
bankrupt's discharge is determined, and that a certified copy ef 
said order had been served on the plaintiff, and anether such 
copy had been filed with the clerk of the Municipal Court. No 
order of the Municipal court staying ite proceedings pending the 
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bankruptcy proceedings was entered or requested. 

It further appears that no further proceedings were 
had in the Municipal Court until July 12, 1922, when, the record 
ahows, the case was regularly called for « jury trial; that 
Plaintiff appeared, but defendant wee absent and wus net represented 
by counsel; that thereupon leave was given to the plnintiff to 
amend ita statement of claim “on ite face instanter;" that a jury 
was then called, evidence heard, a verdict returned, finding 
defendsnt guélty and assessing damages at $781.84, and a judg= 
ment entered thereone The transcript of the recerd also cone 
tains what seems to be a special finding of facts, unsimed, to 
the effect thet defendant “willfully and maliciously took, ree 
ceived, or accepted from the plaintiff" the goods desoribed in 
the statement of claim, and refused to dsliver them on demand, 
and hed converted the sume to his ow use with the intent and 
design to deprive the pisintiff of its propertye 

Fifty-seven duys after the entry of said judgment the 
defendant filed a petition to vacate the same. This petition 
recites the facts above utated regerding the restraining order 
and the trial and judgment in defendant's absence, states that 
the defendant had been discharged in barikruptey, thet the claim 
ef the plaintiff is a “dischargeable debt in bankruptey," and 
thet in addition te thet defense he “has a further defense,” 
viz., thet he returned to the pleintiff merchandise of the value 
of $781.74 “vy delivering sme to the plaintiff's wagon," which 
Called at defendant's place of business, and “gave him a ree 
ceipt” for the same. The petition then prays that the capins 
ad satisfaciendum be quashed, that the verdict and judgment be 
set aside, and that a new trial be granted. The bill of excep- 


tions recites that this petition and a demurrer ore tems 
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thereto were heard and that after argument the court quashed 
the gapias, vacated the judgment, and granted 2 new trial. 
From this order the plaintiff appeals. 

Counsel agree that the only power the trial court 
had to vacate a judgment more than thirty days old is to be 
found in thet part of section 31 of the Municipal Court Act 
which authorizes that court, on motion, to correct “errors of 
fact® in its proceedings such as might have been corrected at 
common law by a writ of error_scoram nobis. Counsel further 
agree that the power of the court under thet section is limited 
to the correction of such errors of fact as sre nat spparent on 
the face of the record, Pisintiff's counsel contend thet ne 
such error of fact is show: in this case, because the defendant's 
petition to vacate consists of a recital of facts that appear on 
the face of the record, ail of which were, or should have been, 
known to the court whm the judgment was entered. To this cone. 
tention, defendant's counsel reply by asserting thet the *half- 
sheet" of the Municipal court dees not show thet the appearance 
filed by defendant was a special appearance. This so-called "half- 
sheet* is not in the record filed in this eourt. It appears here 
for the first time in the briefs of defendant's counsel. Hut if 
it were properly in the record, and if it could be «seumed, without 
any certificate of the trial judge, that at the time the judgment 
was entered the judge looked only te the “halfesheet" and did not 
leok at the appearance and affidavit of merits on file and was 
misled by so doing, we certainly carmot assume further « in the 
absence of such certifiente - that the trial judge permitted the 
plaintiff's statement of claim te be amended “on ite face,” a 
jury trial to be had in the absence of defendant, a verdict re- 
turned, and a judgment entered euthorizing the issuance of a 
Capias ad satisfaciendum, without leoking st the appearence or 
affidavit of merits on file. ven if we could 50 assume, the 
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failure of the trial judge to look et papers that were a pert 
of the record would not constitute an error of fact such as 
could be corrceted on motion made more than thirty days after 
the judgment was entered, for the reason that under such circume 
stances the court would be chargeable with notice of such facta 
a8 an inspection of the papers on file would disclose, 
Furthermore, an error of fect which may be seeigned 
in the trial court, upon a motion in the nature of « writ of 
errer coram nobis, mist relate not only te some fact thet was 
unknown to the court at the time the judgment was rendered od 
which was not apparent on the face of the record, bat such fact 
must be one which, if known, would have precluded the rendition 
ef the judgment. (Chapman v. North American Ins. Go., 292 Ili. 





179, 185.) The facts stated in the affidavit of merits ove 
not such facts. The Municipal court did not lose ite Jurine 
diction of the case by reasen thereof. (Boynton ve. Bali, 121 
Ue. Se 457, 467.) They might hove been made the basis of an 
application to the trial court fer a stay of proceedings, but 
that wee not done; and if the mere filingef woh effidavit and 
a certified cepy of the restraining order could be treated or 
considered as emounting te such an spplicmtion, the action of 
the trial court, in ignoring the seme, if error, was an error 
of lew ond not an error of fact. oreever, even if en order 
of discharge in benkruptcy hed been entered and that fect had 
been made to appear in the trial, such discharge would not, as 
amatter ef law, preclude the Municipal court from entering 
& Judgment against the defendant upon proof of « willful and | 
malicious injury to the personal property of the olaintiff, ss 
charged in the plaintiff's amended statement of claim. (NeIntyre 
ve Kavanaugh, 242 U. i. 138.) 

Apparently the amendment to the statement of clsim 
wes made without notice to the defendant. But whether the 
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action of the court, in allowing such amendment under such 
ciroumstances, was error, is not invelved on this appeal. if 
it was error, it was an error of lew and not an error of fact. 
The alleged “further defense” of the defendant, to 
the effect that he had returned the goods to the plaintiff, was 
first made more than thirty days after the judgment was entered, 
and no reason appears in the record why it should net have been 
made before, or at, the trial. There is an utter absence of any 
proof of diligence in presenting that defense; and therefere the 
erder vacating the judgment cannot be sustained on that ground. 
The order of the Kunicipal Court vaeating the judgment 
will be reversed. 
ORDER AUVERSED. 


Grtdley, Ps de,» and Barnes, Jee Concur .s 
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BRMA COCHRAN, ) 
Appellee, APPEAL FROM 
MUNICIPAL COURT 
V8e 
OF CHICAGO. 
BLABORATED AXADY ROOFING 
COMPANY, a corporation, —~ rar ih > ph, 
Appeliant. Cp eS fF EF fh fe | 
Fo Ca 4048 — 


MR. JUSTICE FITCH puou vennn THR OPINION OF THE COURT. 


By this appeal the defendant seeks to reverse a judge 
ment against it for $1,890 rendered by the Municipal Court upon 
a trial without a jury, for money which tmma Cochran, the plain- 
tiff, claima she deposited with the defendant company upon the 
agreement of enid defendant to repay the same to her upon demend, 
with interest. In ite affidavit of merita the defendant does 
not deny that it received the money in question, tut claims thet 
it had "no business relations” with the plaintiff with reference 
thereto, ant denies that it ever gave her credit for the some, or 
promised to pay her interest thereon. The affidavit asserts that 
the momeys referred to in plaintiff's statement of claim “prebably 
have to do" with an account which defendant had with one Clarence 
©. Cochran, who for many years deposited money with defendant, all 
of which, "so far as the defendant has any infomation,” belonged 
to him; that he is dead, and before his death, he withdrew all 
of the money so deposited except $402.09; and that many of much 
withdrawals “ware probebly made on behalf ef Omma Cochran, the 
plaintiff." The affidavit was emended upon the trial by adding, 
as "an additional defense," that Clarence ©. Cochran acted as 
the agent of the plaintiff in making the deposits claimed by her, 
and that such deposite “were mingled with the account of said 
Clarence €. Cochran,” end that he had full control of, and power 
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to withdraw, the some. 
Clarence ¢. Cochran was the plaintiff's brother-in- 
lew. He died in Febmary, 1922. Vor years before his death 
he worked for the defendant company and Lived at the heme of 
the plaintiff. Beginning in 1908, he had a savings account with 
the defendant company, upon which the defendunt paid him interest 
at the rate of six per cent per anmm. The plaintiff kmew he 
had such an account with the defendant and that the defendant 
paid him six per cent intereet. She was eullee as a witness 
by the defendant ond testified that Clarence Cech ran teld her 
that the defendant campany was safe ont reliable and "werth 
miliions,“ and that “he said it was all right for me te put my 
money there, which I did;" that on Auguet 16, 1918, she handed | 
him a cheek she had reeeived for $1,958.24, and requested him 
te open an eccount for her with the defendant, and that ke brought 
back to her defendant's receipt for the same, Defendant's booke- 
keeper testified that when Clarence Cochran brought the check te 
the defendant's office, he handed it te Mr. Levis, defmdant's 
secretary and treasurer, saving to him: “Herbert, here is a check; * 
that Levis “started to write out a receipt to Clarence Cechran,* 
tut the latter said: "I don't want a receipt myself, I want a 
receipt mace to ima Cochran;” that Levis said: "what de you want 
that made out to imma Cochran for?* to which Clarence Cochran 
replied: “In case anything happens to me whe is always able to 
get the money;* that “he said he wanted te be sure thet Mire. Umma 
Cechran got any money left, the balance ef the sccount.* There- 
upon Levis gave Clarence Cochran a receipt reading as follows: 
"sug. 16, 1918. Received of 4uma Cochran Nineteen Hundred Fifty- 
eight Dellars Twenty-four Cents, with interest at 6%. Slaborated 
Ready Roofing Co., By J. A. Levis, Secy. & Treas.* Instead, howe 
4 ever, of opening on account with the plaintiff, defendant credited 
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the deposit sa made to the account of CC. ©. Cechran. 

On three later occasions deposite ageregating $310, 
of plaintiff's money, were made with the defendant, through 
Ue Ue Cochran. On ench of these occasions, the defendent gave 
receipts atating it had “received from Mre. imma Cochrean* the 
money so deposited, followed by the words; *lavings Account.” 
It does not appear what, if anything, was said by C. %. Cochran 
when these receipts were given him by defendant, but apparently 
these deposits were sleo credited to ©. C.CGochran's account. 

In December, 1918, defendant gave ©. & Cochran 
two checks, one for (600 payable to o ‘trust company, and one 
for $100 payable to one Cremens, The plaintiff, answering 
questions put by defendant's counsel, testified thet she asked 
her brother-in~«law to get these cheeks from defendant, the first 
to pay a mortgage on her property, and the dast to pay a bili . 
she owed, giving him in each case a note te Hr. ievis, asking 
for the sane; but Levis testified that he never “received any 
instru ctions® from her regarding the account, and thet these 
checks were charged to the account of ©. 0. Cochran. 

when Clarence Cochran died, the plaintiff went te 
the office of the dofendant ond asked how mich money there wus 
in his account. Levis examined the ledger and teld her it eas 
$462.09. She said: "That is fine. Now what is my ascount?* 
Levis replied; *You have no account with us." ‘The plaintiff 
said; “why surely I have; here are my receiptu,* exhibiting 
the four receipts above mentioned. Levis testified that he 
then told her thet Mr. Cechran hai told him te put “thet money" 
in his acceint, which had been done, and that “Clarence has been 
sick for a year or two ond has not earned anything and has drawn 
money every week on his account;" to which the plaintiff replied: 
"Yes, I often wondered if he was not spending my money, and not 


his own.® 
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The theory of the defense made to the plaintiff's clsim 
is that throughout the transactions in question the defendant dealt 
with Clarence Cochran alone, without any knowledge that he was acte 
ing «s the agent for the plaintiff, and that therefere ali payments 
made hy it to Clarence Cochran were properly wade and should have 
been allowed as credits in this suit. It is insisted thet nething 
was said or done in these transactions sufficient to charge the 
defendant with knowledge of the fact that Clarence Cochran was atte 
ing as the sgent of the plaintiff. If it were not for the receipts 
given by defendant, there might be ferce in the defendant's cone 
tention. These receipts, however, were all made in the name of the 
Plaintiff, and net in the name of Clarence Cochran, and all of 
them contain language importing an agreement by defendant to repay 
the sums of money specified therein, with interest, to the plain- 
t4ff om demand. These receipts, unexplained, made a prima facie 
case for the plaintiff. The only explanation made for the giving 
of such receipts, if defendant did net intend te be bound by them, 
as written, is that Clarence Cochran said he wanted something to 
show that the plaintiff would be entitled to whet was left in his 
savings account "in case anything happened” to him. Wothing of 
that sort appears on the face of the receipts, It would have been 
a simple matter, in giving such receipts, to have se written them 
as to express or indicate that such was the understanding, if it 


was; and the failure of defendant to insert in its receipts anye 


thing whatever from vhich such an understanding could vossibly be 
implied, tends strongly te prove that no such understanding, in 
fact existed. That the defendant would give such receipts in the 
face of such an understanding with Clarence Cochran, is highly 
improbable. if, however, such was the fact, the act of defendant 
in se doing was such an act of gross negligence on its part as 
should prevent it from asserting euch fact as a defenee in this 
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vantage of its ow wrong as against an innocent party xho ported 
with her money in reliance upon defendant's written statenents. 
Defendant's counsel invoke the rule that "where one of 
twa innocent parties must suffer by the fraud of a third party, 
the loss must fxll upen the one whe placed it im the power of 
such third party to commit the fraud;* tut ¢hts rule, se spplied 
te the facts of this osse, works to the advantage of the plain- 
tiff rather than thet of the defendant. It is true that the 
Plaintiff, by entrueting her money to Clarence Cochran to be 
deposited te her credit with the defendant, placed it im his power 
te deceive the defendant; but thie act was not the proximate couse 
ef the loss to either party. The proximate couse of such logs was 
the rot of defendant in iseuing ite receipte to the plaintiff with- 
out qarlificetion and withwt civing her credit for the same on its 
books. This waa the act which placed it in the power of Clarence 
Cochran to deceive the plaintiff; and this act wes enrelessly overe 
looked or forgotten by the defendant when it pormittec Clarenee 
Cochran thereafter to draw out the money se deposited. The rule 
invoked is often stated as follows: "The rule of low is, where 
one of two persons mast suffer loss, he whe by his negligent son 
duct made it possible fer the less to oceur mast bear it.* 


{Anderson v. Yarne, 71 ILl. 20, 22; Keohane v. Smith, 97 Ill. 





156, 159; Miller v. Larned, 105 Till. 562, 581.) Here it was the 
| Negligent conduct of defendant that made it poseible for the loas 
to ocour, and therefore, under the rule as thus stated, defendant 
mast bear the lose. 

Five propositions of law were sutmmitted to the court, 
all of which were refused, and it is contended the court erred in 
refusing such propositions. The first four prepositions are 
abstract propositions of law and mizht well have been marked, 
"Held." ut there was no error in marking them “Refuned," for 


the resson that none of them hos any application te the determine 
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ative facts in this cass, Vise, thet defendant reeoived the money 
in qiestion and gave the plaintiff its receipts therefor, emboty- 
ing therein an agreement to repay the seme to her with interest, 
and thereafter negligently paid it over to Clarence Cochran wi the 
out the knowledge or consent of the plaintiff and without the 
production or cancellation of such receipta. The fifth provosition 
was preperly refused, for the reason that whether the slleged 
proposition of law therein otated ds correct or not, is immeaterial 
under the facts of this case, 

For the resvsons stated, the judgement of the Bunicipal 
Court is affirmed. 

AFFIRMED ¢ 


Gridiey, &. J., and Barnes, J., conaurs 
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NATIONAL DRUG CLERK, Ince, 
Appellee, 
APPEAL PROM 


Vie MUNICIPAL COURT 


OF CHICAGO. 
BIOFOGD, a corporation, sued as 
BIOPOOD CHEMICAL COMPANY, 

Appe Lient. 





WR. JUSTICE FITCH DELIVERED THR OPINION OF THY COURT. 


The plaintiff publishes a trade megazine enlicd "The 
National Drug Clerk." Gn September 98, 1921, the defendant, by 
a written document in the form of a letter addressed to the 
PRAERASES *authorized® the pisaintiff te sneer in ite magazine 
an advertisement for twelve months, beginning/iovember, 1921, 
for which defendant agreed to pay $28 a month. hia decument 
concludes es follews: "This contract cannot be cancelled before 
its expirstion except by the National Prug Clerk, Ine.” This 
was signed by the defendant, ond marked “Accepted” by the 
Plaintiff. The defendant submitted an advertisement te the 
plaintiff which was inserted in the November and December issues 
of the plaintiff's magazine and paid for by defendant. In 
December, 1921, defendant sent a letter to the plaintiff asking 
it to discontinue further advertising, saying it hed received no 
benefit therefrom. The plaintiff refused to aceede to this ree 
quest, claiming thet the contract was “neneanecellable,* except 
by the plaintiff. Against the protest of defendant, plaintiff 
published the advertisement in six subseqent ismes of its 
magazine, end then sued defendant fer $168, claiming that amount 
as a balance due for advertising “in accordance with” the con- 
tract above mentioned. On a trial before the court without a 


jury the plaintiff had judgment, from which the defendant appealse 
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The finding and judgment are clearly wrong. The con- 
tract made by the offer of the defmmdant and the acceptance 
thereof by the plaintiff lacks the essentiel element of mutuality. 
By its terms, defendant agreed to pay a specified cum for sdvere 
tising in plaintiff's magazine, but the plaintiff did net agree 
toa do anything. It cannot be held thet the acceptance of defend« 
ant's offer by the plaintiff implied an agreement on the pert of 
the plaintiff te publish the defendant's advertisement for twelve 
months or for any other time, for the reason that the contract 
expressly reserves to the plaintiff the right to cancel the con- 
tract at any time. Under that provision the plaintiff ceuid have 
refused to publish the defendant's advertisement withut liability 
for damages. "A contract which cen be terminated at the will of 
ome of the parties witht liability for demages, se far as 1% 
remains exeoutory, is not binding for want of mutuality.” (6 %. 
Co Le 691.) “Mutuality of obligation is an essential element of 
every enforceable agreement. utuality is absent when ane only 
ef the contracting parties is bound te perform." (13 C. J. 351.) 
"here one party reservee on absolute right to cancel or terminate 
the contract at any time, mutuality is absent." (Ibid. 5387.) 
“Ghere by the terms of the agreement an option is reserved by one 
party to determine it or to consummate it as a contract, the law 
will give a like option te the other party, wntil both parties 
are bound." (Ibid. 606.) ‘These principles have been recognized 
and applied in Illineis in the following canes: Vogel v. £ekec, 


157 Ill. 339; Higbie v. ust, 211 Ili. 333; Joliet Bottling Coe 


v. Joliet Citizens' Brewing Co., 254 Ill. 215. 
It is contended by plaintiff's counsel that the pube- 


lication of the advertisement in the November and December issues 
ef plaintiff's magazine constituted a partial perfermance of the 
contract, which, it is seid, “renders it a valid end binding 
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contract” as to the other publications, We cannet se held. The 
piaintiff did not thereby become bound to publish ouch advertise. 
ment for the remainder of the year, nor did it by that act, or any 
other, waive the provision in the contract authorizing the plain- 
tiff to cancel the contract at any time. ‘hen, therefore, the 
defendant notified the plaintiff to discontinue advertising, it 
had the right to, and did, in effect, cancel the contract so far 
ae the some then remained unperformed. The plaintiff hes been 
peid for what it did before the contract was thus cancelled, and 
it is not entitled to be paid for anything done by it thereafter. 

the judgment of the Municipal Court will be reversed. 
Upon the authority of Harty Bros. v. Polgkew, 237 Ill. 559, 567, 
the case will not be remanded. 

RAVERGED « 


Gridley, ©. Je, and Barnes, J., concure 
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PROPLS OF T'TS STATE OF ILLINOIS, 
ex rel. GLADYS FANHIN, 
Appellee, APPEAL FROM 
MUNICIPAL COURT 
VBe 
GF CHICAGG. 
EDWARD INGRAM, . . 
Appellant. 217,.6 90 
ep b = eiks Ly OV 


BR. JUSTICE FITCH DNLIVERHD THE OPINION OR THE COURT. 


This is an appeal from a judgment in a bastardy pro- 
ceeding, wherein, after a full hearing by the court without a 
jury. the defendant wes found guilty. He contends in this 
sourt thet the finding is contrsry to the evidence, that the 
sourt erred in refusing to admit the testimony of defendant's 
wife, and other testimony, offered for the ostensible purpese 
of showing undue intimacy between the relatrix and persons 
other than the defendant. 

It will serve no useful purpose to recite the evi- 
dence in detail. ‘The relatrix testified to facts which, if 
believed by the court sitting as a jury, fully justified the 
finding. Her story is neither unreasonable nor imprebeble, and 
it is corroborated to some extent by evidence of facts and cire 
cumstances amounting to admissions of guilt on the part of 
defendant, It is true that he denied her story jn toto. and 
denied the alleged admissions and corroborating facts aa welle 
But after «a study of the evidence in the light of the conten- 
tions of his counsel, we sre unable to sey that the finding of 
the trial court is manifestly contrary to the weight of the 
evidence, 

As to the alleged error in refusing to permit the 
defendant's wife to testify, the record shows that the court 



















ant) eee 5 ON he ETD 
| on ry it reat 
; J A ’ +o 
= : 
J pn »" —* 4 4 * at Gg ona 
nis = be 
[et ae 
WORK AMAA —— 
ymoo ako mont * — 9— 
oeas mio Wo * 
J 4 + a * 
KO? tt 3 Tope — —————— 


_oxtio bi ator Yo sonehive yw gmoetxe ens of botetod 2309 | 


zuwo edt sadd eveds branet ott eytstand * one 


( @ duedtsw gd vi0o galt yt satused dint m 19d2e «abesedte 










: —J—— awe * aoratas ua? ONIN E Eat ahi worrelt it 


pt a Set 


wag whtstend sid — 


aidt mi cbaainoo ok .ytling duvet acw Paabagloh oy, 
odd font ,canubive sdt of yuext noo ak gakbatt wth sah & 
sitmnhne ted Yo yromkteot ont Phuha of yatewien, nt 


anoateg bm xivtalet ea! noawsed yoauritak sxubay w enc 

| ednabrsted wif act . 

sive oft aftocn of SHON tig Kyfeaw os evisa iike 35 

32 ,aotew srse% ad bekiites? xivtalex eff 
ont beste ant, viiwi .yih, a es gaki2?ia twos att we 

bos suldaderqmt ton eléenocssetmy “adtion ah yxete tol 


We seq of gaisameme ROOM 


et? 


ie sees is 
ee Mr}! 


; 


-2e 


did not hold she was an incompetent witmess. The court asked 
defendant's counsel to state what he expected to prove by har, 
to which counsel replied that the witnese would testify that she 
had lived in the same howe with the relatrix; that relatrix 
then kept late hours and often “talked about a fellow named 
Cecil,” with whom she had “kept compony" in Texas, and who was 
then in Chicago attending ahhool and living at a Chicago hotel; 
thet relatrix bad said she was going te marry him when he finishe 
ed school, and had been to his reom “te see himy” thet on one 
occasion she had been seen sitting on Cecil's lap “in the front 
reom with the lights out;* that she “often hed men atanding oute 
side of the house waiting fer her; that she weuld meet them and go 
away and stay until after midnight;" and thet she “would stand in 
front of the house and talk to men late at night before she would 
ceme in the house." To this offer, the court said; "Yell, we 
will see what she testifies te." Whereupon the witness was svoern, 
and was asked ta velate the condict of relatrix “in relation te 
entertaining men in the living room at night with the lights eut." 
The court interrupted by saying: “That is not material, if thot 
is ail she can testify te.” *%e see no error in this rulinge 
Assuming that the witness would have testified to everything con- 
tained in the offer ef counsel such evidence would net prove, nor 
tend te prove, that defendant was net guilty os cherged, ner even 
tend to prove thet the relatrix vas an unchaste womane 
Defendant's counsel also made an attempt to preve the 
ame fects by asking the vrelatrix about them on cress exnmins tion. 
Ghe denied them «and denied she talked to anyone about the man 
Cecil. After the qestions were anawered, the court, on motion 
of the plaintiff's atterney, struck out all that part of her 
testimony regarding other men, giving as its reason for the ruling 
that all evidence of actsz occur ing prior to the alleged acte of 


intercourse between the relatrix and the defendant was immaterial. 
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Whether the court's reason for this ruling was correct or not is 
of no conseqeuence, for the reason that the only uae defendant's 
counsel could have made of the stricken teatimony of the relatrix 
was to use it as ae basis for impeaching the relatrix, and this 
the defendant's counsel attempted to do by calling a witness who, 
when sworn, denied averything thet defendant's counsel claimed 
she had said or had seen. Hence defendant was not injured by 
the court's ruling, in any evente 

The judgment of the Municipal Court is affirmede 

AFFI ROD 


Gridley, . J., ond Barnes, J., concur. 
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Appellee, 
APPRAL FROM 
* MUNICIPAL COURT 
OF CHICAGO. 
SCOVILL MANUFACTURING COMPANY, 
&® corporation, — 
ey — 


MR. JUSTICE FITCH DSLIVURSD THE OPINION OF THE COURT. 


Upon a complaint stating that defendant wos unlawfuliy 
withholding from the plaintiff the possession of the third floor 
of a building in Chicago, there was a jury trial in the Municipal 
Court, at the close of whi ch the court directed a verdict for 
the plaintiff. Judgment for possession wes entered, and this 
appeal followed. 

The building in question has four floors and «2 basement. 
In 1921, defendant, a manufacturer of brags goods, occupied the 
first floor and basement, and the upper three floora were occupied 
vy Keasbey & Mattisen Co., all under lesses which expired May 1, 
1922. tn eptember 9, 1921, the owner gave defendant a new lease 
ef the first floor and basement for five years beginning Nay li, 
1922. This lease recited that defendant had theretofore installed 
for its ow use an electric elevator from the first fleer to the 
basement, which, it was agreed, defendant “may continue to operate 
at its own expense." Gn December 9, 1921, the owner alse gave 


defendant a lease of the second ficor fer five years beginning 
May 1, 1922. This iease contained a provision that defendent 


"4s to extend the electric elevater to the second floor" at ite 


ow expense, with iron doors “for »11 openings frem the basement 


to, and including, the second fleor.* ‘jith this lease the owner 


sent to the defendant a ietter inclesing his check for $1,000, 
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which, the letter stated, the ower was “allowing for the expense 
in connection with carrying the elevator from the first to the 
second fleor.* 

On February 24, 1922, the owner of the building executed 
a lease to the plaintiff for the third and fourth fleers fer five 
years begirming May 1, 1922. 

In March, 192°, defendant reconstructed its elevator se 
as to run from the basement to the second floor. In doing this, 
it entered upon the third floor without the knowledge of the ower, 
but with the permission of the Keasbey & Mattison Co., the tenant 
then in possession thereof, cut a hole in the floor, placed the 
elevator sheaves therein, and covered them with a box 4) feet high, 
4 feet wide, and 12 feet long. then the plaintiff learned ef this, 
he asked defendant's agent “how he happened te pat that" in the 
third floor. The agent replied that the ower had given permission 
te do spo. The plaintiff then went to the owner, who denied he had 
given such permission. This out was brought jugust &, 19226 

Shere was no proof ef any demand by plaintiff upen def ende 
ant for possession of the premises in controversy, ond defendant 
contends that the failure to make such proof is fatal to the judge 
ment. The argument on this point assumes that the action is breught 
under the second clause of section 2 of the Rorelble Detainer Act, 
whieh covers caves where « peaceable entry is made end possessien 
thereafter unlswiuliy withheld. It is true thet the entry in thie 
Case was peaceable; but the permission to make such entry was given 
by a tenant whose lease expired when that of the plaintiff begone 
any right that defendant had to occupy any part of the third floor 
by virtue of such permission was necessarily limited by the right 
of the tenant ef that floor te permit such scamipation, and theree 
fere such right expired when the lesse of the Keasbey & Mattizon 





tompany expired. Defendant's occupation of the third floor theree 
’ after had the same legal atatue as if the Keasbey & Mattison company 
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hed iteelf remained in possession of the third fleer after its 
lease had expired. The fourth cleuse ef section 2 of the 
VYorcible detainer Act covers cases “when any lessee of lends or 
tenements, or any person holding under him, holds posaseseion 
without right after the determination of the lease or tenancy 
by its own limitation, condition or terms.” This is ene of euch 
Cases, und no demand for possession wes necessary before bring 
ing suit. (Condon v. Brockway, 157 Ill. 90.) 

On the merits, defendant's counsel cisim that the evie 
dence shows that the owner, in his lease of the second floor te 
defendant, gave permission to extend the elevator upward a 
sufficient distance te enable the defendant to use the elevater 
in connection with its business on the second floor, and def end- 
ant contends that this cold only be done by placing the elevator 
sheaves on the third fleor. In other words defendant's theery 
is thot the granting of suthority by the owner to 86 extend the 
elevator upward necessarily implied the right te use so much of 
the third fieor os might be required te make such grant effective. 
The revord shows thst upen this theery deiendant effered to prove 
by two experts in the construction of elevaters that it we 
necessary to construct the elevator in the manner it wae cone 
structed, because of the provisions of an ordinance of the city 
ef Chicago requiring a clearance of 4 feet between the bottom of 
the sheaves and the top of the enr. There is ne evidence,in the 
record, however, showing the height of the second flacr, or the 
@ize er the height of the elevater car. For aught that appears 
in the record, there may have been sufficient room below the ceiling 
of the second flocr to have permitted » construction in compliance 
with the ordinance without extending the elevater shaft upward 
inte the third fleer. The questions asked of the experts merely 


sought their opinions as to whether any other construction would 
have constituted a violation of the ordinance. There was no errer 
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in sustaining objectiona te these questions, fer the reason that 
the anewers of the witnesses, if pemittied, could only have been 
expressions of opinion upon facts net shewn by the evidence, and 
there wos ne offer to prove such focte. 

Defendant further comtends that e question ef title 
was involved, and thet as scenm as thet fact wasn apparent tne 
cause should have been digaigsed. “« think there ia no merit in 
this contention. No question of title gas involved. Oniy the 
right te possession of the third flosr was invelwed. Beth pare 
ties claimed their right te rnessession by — frem the sane 
omer, ‘The plaintiff's lease unequivocally gave the plaintiff 
the right te oceupy the whole of the third floor after Kay 1, 
1922. There is nething in the csfendant's leases that gave 
defendant any right te cccupy emy pert ef the third flear, unleas 
such right can ke impije? frem the languags of defendant’s lense 
ef the secand floor; and there ie no evidence of ony facts or sire 
cumstaness from which such a right can be implied. Upon the facts 
shown, the defendant in ite occupancy of any part of the third 
fleer wss mersiy an intruder, without any right or title whate 
ever. 

The judgment cf the Municipal Court will be af fi med. 

APPIRWED » 


Gridley, ». Je, and Barnes, J., concure 
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MA. JUSTIGH FITCH DULIVERED THE OPINION OF THE COURT. 


Cn December 31, 1921, «a judgment by confespion against 
the defendant was entered upon a judgment note for $2,300, dated 
July 22, 1921, wigned by the defendant, arid payable to the order 
of the plaintiff in ten days after its date without interest. 

In November, 1922, on defeniant’s motion, the judgment was opened 
and a trial had, with the affidavit which defendemmt hed filed in 
suppert of his motion standing as an affidavit of merits. The 
jury found the issues for the dofendsnt, and from a judgment 
entered thereon the plaintiff appeals. 

The parties first met in a bank in Chicago on Juiy 22, 
1921. They were introduced by the cushier of the bank. The 
piaintiff seid he had 20° sheres of stock, worth $16 a share, 
which he offered te seli to defoendent for $11.50 a ahare. The 
defendant seid he would buy if he could raise the money, and 
thought he could raise it in about ten days. Flaintiff sug «ested 
that defendant sign a nete for the amount, due in ten days with- 
out inte rest, and leave it with the bank, saying that he, the 
Piaintiff, would have a eertificete iseved for the steck and 
thet both the note and the steck certificate should be heid by 
the president of the bank until the note was paid. Thereupon 
q defendant signed the judgment note in question and left it with 
_ the president of the bank. The plaintiff testified that a day 
er t#o later he delivered to the bank's cashier a eteck certifie- 
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cate for the 200 shares, made out in the name of the defendant. 
This was corroborated by the cashier, who testified that he turned 
over the certificate to the bank's president. ‘The defendant 
testified that about August 4, 1921, he told the plaintiff he could 
not possibly raise the money, and that pleintiff replied "that was 
all right" and thet he “would hold it" for another thirty days; 
that at the end of thet time defendant again met the plaintiff in 
the seme bank and told the plaintiff “he was up agsinet it” and 
could not raise the money “for the stock,” and asked the plaintiff 
"to kindly cancel the note and forget about it;" that plaintiff 
acquiesced in this, telling defendant "not te worry,” and that he, 
plaintiff, “would keep the stock." ‘The defendant's stery in this 
respect is fully corrohorated by the teatimony of the cashier. The 
defendant further testified that he never saw the stock certificute 
at any time. The plaintiff testified that he never saw the steck 
certificate after he delivered it te the bank. The judgment note, 
however, was evidently turned over to the plaintiff, for he had 
judgment entered upon it in December, 1921, as above stated. 

It is contended by counsel for the plaintiff that the 
verdict is clearly contrary to the welghk of the evidence. We 
have carefully exemined the abstract ef the evidence and have 
carefully considered counsel's argument upon the seme, and we are 
unable to sassy that the verdict is manifestiy contrary to the pre=- 
Ppenderance of the evidence. The only real dispute between the 
parties is whether the plaintiff agreed to keep the cteck and 
@ancel the note. The plaintiff denies that he ever so agreed, 
tat the enshier, whe eppenrs to be a disinterested witness, and 
whe was in no way impeached, corroborates the defendent in this 
Particuler. Fisintiff's counsel insist that the evidence shows 
@ Seale and delivery of the stock and thet the title te the same 
Passed to defendant. The president of the bank testified that 
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it was agreed that the note and stock were to be left with him 
“until the note was paid," when the stock was to be delivered 
to defendant. Such « delivery of the stock certificate to the 
bank's president was in the natwre of a delivery in escrow, and 
as the condition was never performed, the title did not passe 
As the steck was never thereafter delivered or tendered te the 
defendant, the plaintiff acquired ne titie te the note when it 
was turned over to him, apparently in violation of the agree- 
ment. | 

Complaint is made of an allege« errer of the court in 
refusing to permit the plaintiff to testify to the contents of 
a letter. The letter was one which should have been in the 
possession of the defendant, and no notice was served om him or 
his councel to produce the same. The record shows thet this 
was the reason the court refused to permit plaintiff to testify 
te its contents, and there was no error in the rulinse 

There was some testimony regarding an eallegedoffer made 
by the plaintiff "to settle for $2,060." This wae improperly 
admitted, but wos stricken out, on plainsiff's metion, when ite 
improper character became apparent. Purthermere, the alleged 
offer, if made, was not of such a character as would be likely 
to prejudice the plaintiff's case in the minds of amy sensible 
jury. Counsel makes thie ruling and the remarke made by the 
court regarding the same and other rulings the basis for a some- 
what bitter criticiem of the alleged unfriecti@iy attitude of 
the trial Judge. We have examined the record and fail to see 
anything in it to justify much criticiom. 

It is also urged that one of the instructions was 
erroneous. it told the jury that if they believed from the evi- 
dence that the certificate of stock had never been tebdered to 
the defendant, the jury “should® take that fact into consideration 
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in determining whether there was an agreement to retain the «tock 
and cancel the note. The instruction is open to criticicm in 
using the word “should” instead of the word "may," and in singling 
out a partiqilar fact and giving it undue prominence. By another 
instruction, however, given at the request of the plaintiff, the 
court instfucted the jury that the burden of proving any such 
agreement was epon the defendant, thet he must prove it by the 
greater weight of the evidence, ond that if the evidence on this | 
point was equally balanced, or prependerated in favor ef the plain- 
tiff, the jury must find for the plaintiff on thet issue, ‘hile 
we agree with the plaintiff's counsel that the inetructian criticized 
should not have been given without modification, we think thet under 
the fscts of this case, the error in giving it is not sufficient ef 
itself to warrant 2 reversal of the judgment. 

it is finally contended that the court erred in civing 
am oral instruction. ‘The alleged oral instimction told the jury 
that the remarks of counsed or of the court were not evidence. 
This was given after the arguments, ond the arguments are not in 
the record. ‘The oral direction of the court can hardly be con- 
sidered an instruction. It hasbbeen held that oral direetions 
given by the court as te the form of a verdict need not be in 
writing. (L.CellRele Co. ve tihecler, 149 Ill, 525; Conness v. 
Te 1. & 1. Re Re Co., 1935 Ill. 464.) turing the trial of a 
case before a jury it frequently becomen the duty of the trial 
judge to direct the jury to disregard statements of counsel and 
enewers of witnesses that have been improperly or inadvertently 
made; and such directions are not instructions within the meaning 
of the statute requiring instructions te be given in writinge 
(2 Thompson on Trials, sec. 2380; Hayes v. Wagner, 220 111. 286, 
261.) 

The judgment of the Cirewit Court is offirmed. 
AFFIRMED. 
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NETTIE ROOM, ) 
Plaintiff in trror, 


BHROK TO 
Ve 
CIRCUIT GOUNT, 


THE SALVATION ARMY, a corporation, COOK COUNTY. 


EDITH ORANES, JOHN ow a De 
SHARP ond MRS, JOHN D, Sh — —— 
Defendants in Error. 23 8 B i oftc OU a 


' Opinion filed October 17,1923. 


MR. PREGIOLAG JUSTICE TAYLOR delivered the opinion 


of the court. 


The plaintiff, Rettie Koom, brought euit nee inst 
the Salvation Army ond four other defendants for slander. 
There wae a trial before the court with a jury and, at the 
close of plaintiff's evidence, unon defendantfs motion, — 
directed verdict and judgauent for the defendanta. The couse 
games before us upon « writ of erroy prosecuted by the plain=- 
sift. 


The declaration sonsists of tro countea, The first 
oharges thet whereas the plaintiff was a persen of good name, 
the defendants, conspiring end contriving with malice, on or 
about June 16, 1917, and at fimes prior and subsequent therete 
in certain talks concerning the plaintiff, in the presence of 
others, falsely uttered, concerning her, the words, *ghe (mean- | 
ing the plaintiff) had collected $10.60 for the Salvation Army 
and failed to account for it*; (meaning and intending te charge 
that she had stolen feloniously $10.00 belonging to the Selvae 
tion Army); thet the Salvation Arsy is © corporation, and that 
 Dennes, Addie and Mr. and Mrs, John 5, Sharp were officers and 
: _ agente of the Salvation Army et the tine they apoke the words 
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and were then acting in such oapacity and in their line of 
duty. The second count charges substantially the seme mattere 
as the first, save that the defamatory words set forth are os 
fellows; "She (meaning the plaintiff) failed to wccount for 
and turn over $17.00 she collected for The Salvation Army." 
The 29idamnum is $60,000.00, 


The defendants, The Salvation Army, Edith Demnes and . 
Jobn Addie, the only defendante served, filed a plea of the 
general issue. The Salvation Army filed, aleo, a olen elleging 
that it is @ corporation organised not for vecuniary profit; 
that it is organized for chariteble, eimeational on? religious 
work; that, although entitled to receive and hold both real 
ami personal property ani to exeoute trusts thereef, ant to 
transact and carry on any work or operations in connection 
with its genersi purposes, end to enter into contracts of every 
kind fer any lewful purpose, and to issue bonda and secure thea 
by mortgage, it is aot a corporation for pecuniary profit, bust 
was organized for purely chariteble purcoser. The sleaintiff 
filed a replication to the latter plea, and upon 2 demurrer 
thereto being sustained, filed an amended replication which 
charged that The Salvation Army wes » corporation organized 
for pecuniary profit; that it persite ite officers ond agents 
to collect large suas of money in this and other estates which 
it caused to be distributed ae profits emong ita officers and 
agents. 


At the trial the plaintiff testified, and there was 
then read in evidence the depositions of four different wite 
nesses. As there wag a directed verdict at the close of the 
plaintiff's case, thers wes no evidense offered by the defend 
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ante. It is contended for the plaintiff that she did not heve 
@ fair trial; that the trial judge was of the opinion that an 
aetion would not lie for words spoken in the state of Missourd; 
that he erred in ruling on certain matters of evidence, ond 
that there was ample evidence to justify submitting the case 
to the jury. 


The plaintiff became a mexber of The Selvation Army 
when she was fourteen years old, and worked for it, almost 
continuously, for over 80 years. Ghe begen as s slum officer, 
nursing, scrubbing sai wishing for the peor in Uhicago. She 
meanwhile, algo, collected funds and turned thes over to her 
superior officer. She worked in Ghicago eight or nine months. 
She was paid fifty cente 2 week and got food and quartere from 
The Salvation Army. 


From @hicago she went to New York Gity and then 
Brooklyn, and 41° similar work for similar wages. vbse= 
quently she worked in Philadelphia. After a reapite of three 
months, owing to 111 health, she began her work again in Ghi- 
cage. The wna then designated captain. That was done in «ce 
cordance with the rule of the defendant that those who devote 


their lives to its work are designated oudet, ligutenant, cap- 





tain, ensign, adjutant, staff captain, ete. aveording to their 
rank, he reanined in Ghicago, the second time, about a year 
and a half, and then went to Providence, where her duties were 
the same as before. Her peregranations were always dictated 
by some superior officer, She worked subsequently in iinnea- 
‘polis after being home sometime on account of the illness of 
her mother, and then went to Zangae City, and then agsin to 
Minneapolis, She was then getting five doliare 2 week. There 
having srisen some dispute shout her temporary field appoint- 
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ment, she went to St. Paul under Colonel Marshall, Her wages 
there were supposed to be eight doliers a week above expenses, 
bat that depended upen the reecipts. From there she rent to 
&t. Louis where she worked under Gommander Estill who wae in 
charge of slum work. Thrre, some difficulty erose out of the 
matters involved in the mibject of the alleged elender, and she 
was given a furlough, in the hope that the uatter would cuiet 
down. Sut, it got worse. In 1916 she wae sent by Colonel 

Join Sharp (a defendant who was not served) to El Dorado, Illi 
mois. hen she wae asked, whet were his duties in The Salvae 
tion Arsy at that time, it wae objected te on the ground that 
it waa immaterial, and the objection sustained, the trial jwige 
stating, "It ia imuaterial what his duties were, he ie not « 
defendant here.e* There then occurred a Long Giseussian between 
court ond counsel, and, apparently, the court being of the ovine 
fon that it did not matter what Gherp aeid, anc sa hie function 
as an officer was net detailed in tho declaration, the mention 
was ruled out. That was substential error, The ole@atiff hed 
made Sharp a defendant ~ though that wae unnecessary = and 

hed charged thet The Salvation Army had elandered her. She 
charged that Sharp and others at the tine the wor’s were used 
were officers and agente of the defendant and “were acting in 
such @apacity in lime with thelr duty.” 40 it became entirely 
‘proper te prove Sharp's duties aq an officer of the defendant. 
There ia nothing to the ontrary in Krakow v. Hetrovolitun Life 
Ing, Go., 216 111. App. 635, or in Internationa) Text 2 

Beart, 156 Fed. 129, As to the argument that, even adwitting 
he was an officer, what he might heve acid, wae imommterial, it is 





sufficient to eay that the overt acts of a corporation are prace | 
tically always accomplished through the conduct of the agents and 
officers, and, so, it might well be that hat he ssid would bind 
the defendant, ond shence wan competent. 
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In the course of her exauination she was asked « number 
of other questions as to conversations with Sharp, many of which 
were ruled out that ought to have been allowed to be answered, 

The plaintiff testified, further, thet in 1916-1917 she wae engaged 
with The Salvation Army; that they ~ apparently the officers « 
were holding her over for an sypointment, awaiting the outcome 
of the sccusatiga that had been wads against her; thet they kept 
her over a year without an appointwent end finally asked her to 
resign; that she refused sad they wrote boek and enid that Com 
nlesoner Estill, her superior officer, had @lemisned her as 2 
Salvation Aray Officer; that im 1918 she wae in charge of the 
funds which ehe collected and did not turn thea ewer to anybody; 
+het Tharp swaoned her to §t. Louis. 4n objection wis wade to 
any conversation with Sharp, end the trial judge sustained the 
objection. The only ground for the objection, ss 14 wag stated 
by counsel, was that thore was no allegation in the declaration 
to justify it. The ruling was erroneous, a¢ it “as sot necessary 
thet it should be alleged in the declaration. 


@he further testified that Sharp was in charce of the 
division of which she was an officer; that he was in charge of 
the work and all persons had to aceount to hia; that she had te 
account to him for her acteand doings. That wae objected te and 
the objection sustained, That was error. It should have been 
loved to stand, although it became, at least in pert, immocuous, 
ae she wes then asked to whom she hed to account, ond anewered, 

“*] had to secount to Sharp in 1916-1917." Follewing that she 
stated that she had = conversation with Sharp in referense to her 
doings. An objection was made on the grownd that there was no 
allegation in the declaration that would justify it and it vas 
ruled out. That was error. 
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She further testified that in 1916-1917 Sharp was 
her superior officer; that she had a conversdtion with hia 
in the presence of tmsign Sennett, Knaign Bowman and Mre. 
Sharp; that the last conversation with him wes in June 1917; 
that Sharp said thet she had colleeted ten dollara and had left 
the stub of the receipt she guve for the ten dollare in the 
book, “but there wie no reecipt; that I had taken the ten dole 
lars end used it for my own persomal uoe.® Tt was then aoved 
by counsel for the defendant that that testimony be stricken 
out as it varied from the allegations of the deoleration md 
was imsaterial, and the trial judge as a reault of that motion, 
said, "the court will instruct the jury that the testimony, in 
so far ag it has gone now, can have no effect upon the defend 
ante in thie onee, It sight upon Sharp, if he was « defendent, 
but he is not e defeniant." The plaintiff then said that the 
conversation she had releted teak place in Jume 1916, ond counsel 
for the plaintiff moved that it be stricken out 26 whet sight beve 
been enid at that time wae outlawed by the Statute of Limitations, 
but the trial judge seems then to have adwitted it, for he aaid, 
"It may go for what it is worth.’ Of course that ruling was ine 
consiatent, and,if the case hadi witisately been left to the jury, 
it rould have produced obvious confucidn. The vitmess then further 
testified thet she saw Tharp several sonthe afterwards, wut could 
not say exgctly the date, although it was in Aprik or May, 1917; 
thet she met him on the street and he had someone else with hime 
At thet juncture, counsel for the defendant ebjected, anithe trial 
judge seid, “How could this court take jurisdiction of a slander 
occurring in 8t. Lowis,  Miasouri*, and then reserved ruling on 
the objection. The plaintiff wae then permitted to continue, and 
testified that Sharp in 1917, said he wes of the same opinion that 
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he was when he talked to her about the money in June, 1916; 

that he said she had taken the ten dollars and failed to ace 
count for it and hed used it for her own personal use. She 
further testified that she hed ® conversation with Golonel 
Gauntlett and Commissioner Eetill, to whom the question 

whether she had been guilty of theft or not, wae left; that they 
told her.ehe was guilty; that she told Golonel Gauntlett if 

she had un opportunity she could prove her imecenes; that he 
waid, *i doubt it very mich"; that she had been summoned te 
headquarters; thet Coumissioner Finn and Golomel Gauntlet’ were 
‘there; that she first talked with Commiaaioner Setill in an 
adjoining room; that at the headquarters Golonel Gauntlett ackei 
her if she would be willing to bring the matter to 2 close; that 
she eaid she would if he would write to Grand Master MePhail 

in Siderade that Tolonel Sharp wrote to him sharging her with 
theft; that he promised to do eo tut failed; thet she told 
Colonel Gauntlett that ii vhe would give her an opportunity 

to get certain people together she could prove her innocence; 
that he waid, he doubted it very much; thet ag a result of the 
trouble she was discherged in the latter part of Auguet or early 
in Septeaber, 1917, as an officer of The Seivation Army; that 
she helped coliect part of the fund over which ®harp had control, 
and about which he uttered the war’s im question. 


On cross-exemination, she testified thet she started 
the suit to vindicate herself; thet she res charged with theft; 
thet Commissioner Estill sent for her, and Sharp stated the ease 
to him ani ao she had to talk and told them whet the situatiog 
was; that she said she thought Sharp wes unjust. One Sadie 
Wonack, by deposition stated that she knew of Sharp as = leader 
of The Salvation Army; that she remenbered that a representative, 
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Ensign Bennett, in June, 1917, come to Eldorade te examine 

the book which the plaintiff had charge of; that she, the 
witness, asked/the plaintif?, a3 the Gorps at Eldorede was 

in debt, be allowed to atay for two months, but thet the re» 
presentative, in the presence of tre Leughlands, insign Room, 
MePhail and wre, Reed and Willinm Taylor, said she hod a charge 
against her and thet i¢ ess oot the first one and that it pee 


tained to money matters. 


fwo depositions, one of Nergaret Laughbiand and one of 
dames Laughland, were offered in evidence, but as they testified 
that whet they heard Sharp gay ocecurred in 1916, their evidence 


‘wae ruled out at being obnoxious to the Statute of Licitaticame 


As, »owever, the only pleas were of the general issue and that 
The Salvation Army was a chavitable corporation, their evidence 
sa to whet he said should have been admitted. 


From the foregoing it seems but reasonable te cone 
Clude that the plaintiff did not have a fair triel., The declerae- 


tion sufficiently stated a couse of action, and conaidersble 


evidence that waa rule dout, ae above atated, should have been admi te 


ted. Where a trial judge shows that he hae an erronegug concep~ 
tion of the lar of a case which he triea, and roles on evidence 

in accordance with auch erroneous sonception, and by reasen of 

his error, seriously hagpera counsel in the introduction of 
competent evidence, undithe proper presentation of bis enee, and 

at the close of the plaintiff's ease, directs a verdict of not 
guilty, there may be s gufficient misczrriage of justice to juste 
ify ordering a new trinl, A careful analyais of the procesdings 

in this cause, beoring in mind meanwhile what a fair trial is, 

the meticulous and logiesl care which our jurisprudence pexctiecally 
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Commande shall over be exeroieed by the triel judge in directe 
ing and controlling the conduct of a cause before him, leads 

to the conclusion that in the interest of justice the judgment 
muat be reversed and the plaintiff given a full, les] oppertun 
ity to try out her couse. Being of the opinion, a6 said above, 
that the declaration stated a cause of action, and that the 
plaintiff did not have a fairy trial we do not deem it necessary, 
here, to pase upon 211 the questions discuased, by counsel 

for the defendants in their brief. | 


It is contended on behalf of the defendant that 
the alieged slanderous words did not justify the inmaende 
that the plaintiff wea cherged with the erine of embesslement 
or with any ¢rive. It is our opinion that that comtention is 


untenable. 


It is contended on behalf of the Selwation Army that 
a9 i¢ pleaded it was a charitable corporation and not conducted 
for peomiary profit and as the vlaintiff by on amended replie 
estion denied that allegation and alleged that it was a corsare 
ation orgenized for pecuniary profit and, yet, offered no evie 
dence in support of her contention, that neo liability on the 
part of the defendant waa proven. i, wr judgment, ineamuch as 
the defendant, The Snlwation Army, admitted in its pleading thet 
it is a eerporation, the burden then wee upon it te show that it 
ia a gharitable corporatiog and dees not rest upon the sleaintiff 
to show the contrary. in forks v. #18 
Tll. 381, whether the defense shoul be raised by demurrer or 





plea was waived and by agreement the charter of the university 


was produced and an issue of law made thore@tic 


Goumsel further suggest that we should take judicial 
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notice that it is a public charity. That, however, we are 
not entitled to doe 


Ae to the matter of variance and the Statute of 
Liwitationay it is sufficient to say that the former was not 
Claimed and the latter was not pleaded. 


The judgment will be reversed and the eause remanded 
for a new trial. 


REVERSED AWD REMANDEDe 


OOONWOR, J. AND THOMSON, J, concuR, 
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WAX RATTAER, 


——— APPEAL FROM 


Ve BUPERIOR COURT, 


GOUK COUwTY. 


‘i — e74 \/ * AA 


INTEARATIOWAL HARVESTER 
QOMPARY OF AMERICA, a corp., 


QArTA C2aK 


Opinion filed Oct. 17, 1923. 


NA, PREGIOING JUSTICES TAYLOR delivered the opinion 
of the court. 


; cet ee 


The plaintiff, vax Rattner, having beep injured on 


October 28, 1919, by « truck belonging to thefdefondant, the 


Internationsl Harvester Go., on South Haleted Street, near 

West Congress Otreet, brought exit sgainst the defendant on 
December 31, 12919, and upon the anuse being tried before the 
oourt, with a jury, thers was 2 verdict finding the defendant 

met guilty. At that trial, on Sovenber 6, 1921, after the jury 
had retired to consider the evidence, and before they bad brought 
in « verdict, anid while counsel for both parties were still in 
court, and court wae in se@eecion, ond “in the presence and hearing 
ef the court, it was agreed between counsel that 2 sealed vere 
dict might be returned; that the polling of the jury should be 
wnived, and thet a motion for a new trial should be entered on 
behalf of the losing party and set down for argument on Saturday 
morning, fovember 12, 1921; «and the court then and there ez 
pressly stated that said motion would be argued on waid day, ume 
lesa the verdict should be against the plaintiff and counsel for 
plaintiff should not then and there be ready to argue said motion, 
in which case the court stated counsel fer plaintiff should have 
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further time.* 


Thereafter, on the same day,” the jury returned a 
verdict finding the defendant not guilty, and thereupon, * the 
court immediately ani before the jury hed been excused from 
the oase, and in the presence of the jury, ond in the absence 
of counsel, entered a motion on behalf of the plaintiff to 
set aside the verdict ani for a ner trial, an? vrithout argue 
ment, or the opportunity to be heard by counsel, immediately 
sustained snid motion and vet seide enid verdict ond ordered 
said case to be reeasigned on the eslendar fer another trial." 
fhe record then shows the following: "To which action of the 
eourt in setting acide said verdict and granting a new trial 
* © © the defendant then and there duly exoerted.” 


Subsequently, on Sovember 12, 12921, defendant's 
eoungsel moved, in writing, to eet aside and yvaeate @aid order 
setting asice #214 verdict snd granting a new trial, and te set 
down the motion for 2 new trial for argument. That notion wae 
overruled and the ruling excepted to. 


There wae a second trial, snd on April 27, LO2Ss, a 
verdict wae returned finding the defendant guilty and assessing 
the pleintif!'s demages at the sum of $3,000.00, Hotions fer 
& new trial and in arrest of judguent wore made ond overruled 
and judgnent entered on the verdict. This aopesl is therefrom 


It is clained for the defeniant, first, that the 
trial judge, in setting aside the verdict in the first trini 
in the absence of counsel and in the face of the agreement 
made in open court that the motion fer a new trial shevld be 
eet down for argument on Saturday, lovember 12, 1971, committed 
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such error that the present judgpgent should be reversed 
with directions to the Superior Court to reinstate the 
first verdict and enter judgsent thereon; and, it is 
claimed, second, that the present judgment should be ree 
versed on the ground that, aa a matter of law, the plaintiff's 
ewmn negligence caused or contributed to hie injury. The two 
contentions will be considered in their inverse order. 


As to the charge that the claintiff wae guilty 
of contributory negligence. On October 29, 1919, the vlaine 
tiff, a mon about thirty three years old, a jeweler by proe 
fession, # resident of Davenport, iowa, came to Chicago on 
business, He had oecasion to go to 14th and South Halsted 
etreeta, and to get there took an elevated train to the stae 
tien which is on: the west side of Halsted Street, about 150 
feet north of West Congress Street. From that point, he 
took a southbound Halsted Street car to 14th etrest. leaving 
transacted certain business, he then, between 2 and 3 FM, 
took a northbound: Jaleted Street car, to return to the same 
elevated station to take another train. 


He asked the conductor of the street enr to let 
him off at the elevated atation. The stopping place for 
northbound cars for the elevated station was at the south 
line of Tilden Street. That street rune eset and west, but 
stops at the weet side of Halsted street, sni does not go 
throughe Halsted street runs north and south, and the ele- 
vated station is on the west side of Halsted atreet, about 
opposite the west wend of Tilden street. The street our on 
which thé plaintiff wes riding stopped at Tilden street and 
he and some other passengers got off. He stood there with 
gome other people, and the street car started north. On, the 
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gouth Line of Tilden Street extended, there is « erosawalk 
running erst snd west seroes Halsted Street. After the street 
‘ear had gone north from five to twelve feet, the plaintiff 
atarted west serosa Halated Street, south of the orosewalk of 
Tilden Street extended. He was ourrying two hoses, one a 
saall one, and one about eighteen inches square. The small 
one he held withoone of hie arme, and the large one he carried 
by 3 string in one of his hande, Halsted Street ie = closely 
built up street, and at the time in question ws congested 
with traffic. A number of the passengers, whe hed gotten off, 
sterted seress the street ahead of the cleaintiff. He follewed 
‘them Dut when he renched the five foot strip between the tre 
street car tracks, the traffic was ouch that he wae cut off 
from them by passing vehicles. Ac he stood within the area 
between the north and south bound tracks, he looked north to 
sec if anything was coming towards hi» and then leoked south, 
and then looked serth and, sccording to hie testimony, the 
defendant's truck wae right om hia. When he firat looked 
north the truck was under the elevated. Ae testified on 
erese-examination that he did not exaetly see the truck come 
out from the line of traffic - meaning from the espace between 
the tracke and the curb on to the tracks « bot when he looked 
back north, that is, the second time, if was vithin probably 
five or six feet of hing that he could aot atep back for if he 
had, he would have been killed by the traffic going sorth, sone 
of which vehicles were over the track just behind Kim. 


One Ottenheimer testified that the plaintiff got in 
betwoen the two tracks, within « foot or two of the east rail 
of the southbound tracks and that the truck came out from be~ 
hind theline of other trucks snd werons and atrack himjpthat the 
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truck turned ovt from behind the other veheciles when it wae 
about twenty feet north of where the plaintiff was standing; 
that he could not go backwards or forwarda; that the east 
front wheel struck and knocked him down and he fell im the 
apace between the tracks, One Aliotta teatified that it wes 
hie impression that the truck passed same other traffic, shot 
by, and was in the street car tracke when it struck him. One 
Perhbohner testified that the etreet osr was probebly « helf » 
bleck north when the plaintiff got serosa the aorthbound track; 
thet the plaintiff got as far as the weet rail of the southbound 
track; that some of the southbound vehicles went entirely out 
ef the track beceuse a southbound atreet oar back of them wis 
Tinging for thea to get out; that some of them had one wheel 
in the track ond one owt; thet the defendant's truck want out 
from the line of traffie and got back inte the track, tried 
te get around the reat of themj that the driver of the truck 
pulled out "pretty lively”, going from 14 to 17 miles an hour; 
that he mulled out quickly from the side, to get around the 
reet of the traffic. On cross examination he testified that 
the truck was several wagon lengths north of the place of the 
collision when it turned out; thet then it came down right in 
the track ti11 it struck the plaintiff; that the plaintiff — 
wag then just about on the oust rail of the acuthbound trock; 
that the plaintiff aaw that the truck wus on top of him and 
atteapted te back up but could not as there waa other traffic 
@eing north in the northbound tracks that would bave bit him. 


One “eints testified thet when he first sat the truck 
it wee over considerable of the southbound track or almost to 
the northbound track; that the wheele on the left side of the 


truck were in between the tracks or on the northbound track. 
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The only occurrence witness called by the defendant 
wag one Sohaidt, the driver of the truck. He teetified that 
he had been driving moter cars for about fifteen years; that the 
orching wag & one ton truck; thatiat the time in question the 
traffic was very congested and he wae following, driving in the 
southbound tracks; that he did not pull out of the line of traf 
fie just before the collision. On crose examination he testified 
that when the front end of his truck was past the rear end of the 
atreet cur the plaintiff ceme out on ‘ ron; that he wae net 
struck by the truck but slid under 1%; that he was more than 
three feet back of the hoed of the truek « which hoad is three 
. feet back of the front of the truck = that he , the claintif?f, 
was about five feet from thefront end ef the truck. On redirect 
examination, he stated that, as far as he couwid see, the truck 
41d not touch him, He further testified that the plaintiff was 
coming so fast thet in tryliag to stop himself, he came to a 
sitting position and put one foot under the rear wheel. The 
wheels of the truck had mud guards over them, about trelve 
inches wide, extending out about three inches beyond the hubs 
of the wheels. 


Ottenheimer put the sped of the truck at 16 te 30 
miles an hour; Perbobner, at 14 or 15, perhaps 17; Alicitte, ot 
18 to 30; and Schmidt at 6 to 10 wiles an hour. 


The plaintiff suffered a compound fracture of the 
tibia of the right leg. There wae an operation, and a plaster 
the broken 
cast applied. ‘There wos a union of/bone , but, in the opinion 
of the surgeon who attended him, the leg #111 continue te be 
painful. The fees of the doctor were $500.00 and were paid. 


Yrom the evidenoe, it is shown thet if the story of the driver ia 
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true, the plaintiff was guilty of contributory negligence, but 
4f the faxte related by the plaintiff, Aliotta, Ottenheiner 
and Perbohner are true, then the verdict of the jury should 
stand. Between the testimony of the driver and that of the 
three occurrence witnesses there is 2 direct gsonflict as to the 
position and coyduct of the plaintiff, the motiona and place of 
the truck, ite epeed and the position of the street car. Evie 
dently the jury did mot believe the driver, but did believe 
the plaintiff end his witnesses. 


Under those eiroumstences the question arises whether, 
there should have been « directed verdict for the defendant upon 
“the ground that, ae s matter of law, the plaintiff was guilty of 
contributory negligence. There is evidence that the truck was 
driven froa the area between the southbound tracks and the curb 
over on to moas tracks, and then somewhat beyond. Although the 
testiveny of feintz is somewhat anibiguous, he does state that 
when he first saw the truok it was over conzgiderable of the south- 
bound track or almost to the northbound track, thet the wheels on 
the left side of the truck were in betveen the tracks or on the 
northbound track. And, according to the plaintiff, some of the 
northbound traffic was west of, that is, about over the northbound 
tracks. The truck was going, according to the average of the 
plaintiff's witnesses, between 17 and 18 miles an hour, and gave 
out no warning signal. fhe evidence for the plaintiff shows that 
the driver undertook to get ahead-of certain traffic in front 
of him, on & congested street, in 2 clesely built up neighbore 
hood, and at the same time thet the street car hed just stopped 
at a custemary place to take on or let off passengers or both. 

The plaintiff went behind the car - as did a number of others — 
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to oross the street the nearest way to the elevated. That 
he had @ right to do providing he wae appropriately oare= 


ful. Stack v. Hogt St. Louis Ay. 345 111. 208; Loftus v. 
293 T1l1. 475. He looked both ways, 





north and south, and, apparently did those things that a 
prudent wan would do for his safety. He wos not bound 

to ageume that at thet time a truck would come along at 
sugh a epeed in such a place, and without & varning signal, 
and encroach even on the apace between the two tracks. 
Contributery negligence dees not arise from a failure to 
anticipate negligenes in others. Dukeman v. €. 0 . St. 


Jes Be Bs Goo, 237 Til. 104, 


Although there is some force in the argument of 
counes?’l for the defendant, and although the oase ia not 
free from difficulty, we are constrained, after 2 careful 
analysia of the evidenoe, to conclude that it was properly 
submitted to the jury, and that we are not entitled to cone 
elude that, a3 2 matter of law, there should have been a 


direoted verdict for the defendante 


Ae to the ecleim by the defendant, that the trial 
judge erred in violating an agreement to set down the motion 
fer @ new trial for argument: As counsel for the 4rfend= 
ant did appear in court on Saturday, November 12, 1921, and 
mak © a motion to set aside the order granting a new trial, 
ané 28, We may seswee, the question as to whether a ner 
trial should have been allowed was considered, we feel bound 
to conclude that the trial judge was stil of the opinion 
that the motion should be sllowed. And, such being the case, 
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and ag the granting of 2 motion for 4 now trial may not be 
appealed from - Yenver v. Crocker, 49 111. 461 = the con- 
tention of defendant's counsel is wntenadle. 


The judgment, therefere, will be affirmed. 


AFFISHED. 


O'coNNOR, J. and THONSOM, 4. coNcUA, 
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HANNAH LEVANOZA, 


Flnaintiff in error, 
ERROR TO 


Ve GIRCUIT GOURTZ 
COOK QOUNTY. 
CHICAGO RAILWAYS COMPANY and 
QHIGAGO CITY RAILWAY GOMPANY, 
Defendants in Srrore — — 
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2 -_ Rooted WH VY 


Opinion filed Get. 17, 1923. 
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MR. PRESIDING JUSTION TAYLOR deliveres the opinion 


of the court. 


The plaintiff brought euit for:damages for injuries 
which she claimed wore caused while boarding « street aar of 
the defendants. <A judguent for the pleintiff in » former trial 
was affirmed by thie courte (Gene No. 26918) but reversed by 
the Suprese Court on the around of errer in the instructions. 
Levander v. 3o., 296 Vil. 284. There 
was a second trial and « verdict ani judguent for the defenide 
ants, Thie writ of error is to reverse that judguent. 


ad Ley 





As stated by counsel for the plaintiff, the evidence 
ef the facta relating to the cause of the elleged injuries was 
subeteantially the sane on the s¢oond triel as on the first, sn‘ 
the statesent of the feota by the Supreme Court, in ite opinion 
is sufficient for the » rposes of this erit of errere. That 
statement is as follows: 


"Defendant in error brought an action in tort 
against plaintiffs in errov, the Ghicago Clty Baile 
way Company and the Chicago Railways Company im the 
Gireuit Court ef Cook County, to recover damages for 
injuries sllegedte have been received on June 2%, 1916, 
by reason of a fall which she received while attempting 
to board a etreet our at the intersection of Peulina 
and West Madison streets in the sity of Chicago. The 
declaration consists of two counts. The firet count, 
after alleging the ownership end operation ef the street 
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ear had stopved at the intersection of eoid streets 

for the reoeption of passengers, and while plaintiff 
was endesvoring te board the car a2 o passenger, ur 
ing ordinary care for her own safety, the defendants 

by their euployees, ne ni po caused the street car 
to be suddenly and violently started, wd thereby she 
was thrown to the street and injured. The second 

count ig similar to the first, except that it charges that 
while the car was stopped and the claintiff was in the 
act of * the ear, using ordinary care for her own 
safety, the defendants failed to afford her a reasonable 
Oppe V. ond by reaaon of their negligence, in the 
ps ae ato of the ear the claintiff was thrown to the 
street and injured. The plaintiffs in error filed a 
plea of the general isaue. The oase was tried before 

a jury, which returned a verdict for the plaintiff for 
$2 OOS a Mt. 


The plaintiff's evidence showed that she, « woman 
of about the age ef fifty years, on the evening of the 
accident had attended church, and on her return homeward, 
about 10530 Pelle, she stovped at Paulina and Vest Madison 
streets, for the purpose of taking a northbound street 
ear; that when shereached the intersection she crossed 
first to the sowthwest commer, and seeing « northbound 
car she proceeded to cross Feulina street, on which street 
the oar was being operated, in order to board the samt. 
in doing 90, she peased tothe rear of the northbound car. 
Her evidence tends to estabiigh that she raesed around 
the rear of the car to the east side of the rear platform 
and to the center of the entrance, where she waited for 
five people who were in front of her to get on, that four 
of them boarded the car and the fifth stepped to the right 
and agsiated her on to the step; that she took hold of the 
right hand bar with her right hand and placed her vigit 
foot on the step end her left foot om the olstform, end 
that as she was in thenet of pulling herself inte the 
ear it started with e jerk, throwing her onto the #treet. 
There in other tests tending te corfeoborate her. be~ 
feondants' theory is that the ear reaained stonding until 
everyone who was waiting had boarded the omr; that the 
conductor looked out end gaw that no one else was attempt t- 
ing to get on the step, whereupon he signalled and the ear 
etarted slowly and —— that the plaintiff wae e$111 
coming around the rear of the car and had not gotten around 
to the step, when the ear started te sove away, and she 
hastened, and reached forthe rear hand bar anid thet shen 
she got bold of it, she felis" 


The injuries suffered by the vlaintiff consisted of 
shock, a swelling ef the right shoulder, elbow end fore- 
arm, a dislocetion of two fingers on the right hand and 
a bruising of her side, hip end thigh. The dector sho 

attended her testified thet a certain lameness and immovebility 


of the right shoulder was a perusnent injury. 


it is contended for the plaintiff that the trial judge 
erred in giving certein instructions, mumbered 11, 12, end 37; 
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ode 
and as to certain rulings upon evidence 


(1) As to the instructions. instruction numbered 11, 
which was given at the defendants request, is as follaws: 
"The court instructs the jury that the defendant 
@mpanies were not required to as wae when the plaintiff 
was on the street, on which the defendants rere running 
their car, that she was golng to attempt to enter the 
gaid car while it wes in sotion, if it was in motion, 
nor did the law require the defendant to hold their 
car at & stop or to stop it lest she micht do so. And 
if the defendants by their servant or servants, exercised 
that degree of care recuired of them as stated in these 
instructions to de what it could de te avoid “wre 
the plaintiff after it was possible for the said defende 
ants by the exercise of the sald degree of care to know 
of her danger, if any, then the defendante are not lisble." 
Plainly, that had reference to the tine when the 
plaintiff was on the atreet and had actually done nothing that 
constituted attempting to get on = street car; and whether or 
not at that tine, mentally, she had conegluded to attempt to boart 
the car, was of no import to the conductor or moterwan, as they 
are only bound to draw conclusions from those overt acts of prose 
pective pessengers which lead at once to cetting or attempting te 
get on. Ag the Supreme Court said in ite opinion, Levander v, 
Go. (guprd , “If she was not in the act of 
boarding the car but me approaching it for that purpose when the 
car started she was not & paasenger, and the sudden etarting of 
the car, if it was so started, could not be negligence ag to here" 


Se, thet, even if the defendants’ agents might have concluded 





from the fact that she was appronching the get, that her purcese 
was to get on, even though it had started, she never became a 
passenger, and no metter how the car started, whether fast or 
by a jerk, there was no negligence as to her. In _Elineck v. Shicago 
Gity Railway Company, 262 111. 280, the court uses the words, “the 
aet of any such person sttempting to board the car* and intimates 
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dno 
that such an act makes one a passenger. Guite obviously 
"attempting means getting, at least in part, the bedy 
directly from the street on to the car, and “sot” means any 
one of the many sovements made while actuslly getting on. 
It is claimed for the claintiff that the instruction wae 
erroneous in eseuming that she wae on the atrest. But, she 
must have been there before making an attempt, if she did 
make one, to board the our, and the instruction has refere 
ence to her situation as it aay heve been prior to the time 
she attempted, if she did, to board the car. Under the eire 
cunstaness, although the instruction is aot well drawn, we 
think when it ie reasomably copeidered, 1¢ cannot be seid in 
any wey to have misled the jury. 


Ae to the instruction numbered 12, which inatructe 
the jury "that if they find from the evidence that the plaine 
tiff was injured while boarding the car while it exe in motion 
then she osnnot recover in thie ease”, it is euffiolont te aay 
that taken in conjunction with inetructions numbered 1 ani 2, it 
would not be reasonably coneeivable that the jury was misled. 
The words "boarding the oar while it was in wotion", meant 
that hex firet sovenent to get on was wade while the car wae 
in motion. That, of course, she had no legal right to doe 


As te instruction mumbered 37, it was simply were 
explicit than nusber 12, and in no way erronéous. 


(2) As to alleged errors in ruling upon astters of 
evidence. (a) It is contended that certain questions put te 
Rey Grece emi Ben Greece in regard to what they testified te on the 
first trial should heave been allowed. An exemigation of the 
record leads to the conclusion that the questions wich were 
propounded either pertained to setters which wore immaterial or 
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were not in their esaence, impeaching, and oo were pronerly 
ruled oute 

(>) It is contended that the trial judge erred 
in striking out the anewer, "she was very sick", which was 
given in answer to a question asking how the defendant appeared. 
The answer was ebnexious for two rengons, first, she was not 
asked what was the condition of the defendant, and, secondges 
it would have been incompetent if whe had been. 


(o? It ia contended for the defendant thet the 
trial judge erred in not permitting a certain queation ore 
pounded on the redirect examination of Jncok Sahubin, a ritneas 
for the plaintiff, The record shows that the subject involved 
in the question had been gone inte quite eurefully and fully 
on the direct exemination. That wes sufficient. Ye 4o not 
think it would have beeu error for the court to have permitted 
ite But, twice, alrezdy, once on direct exanination, ond once ; 
On eFoss exeuination, the same subject had been presented te 
the witness. The trini judge evidently conduded that the witnese's 
knovledge on that subjeet had been sufficiently exhausted, and 
ao sustained the objection, We do not feel justified in holding 
that thet consbituted any substantial error. 


(4) The objection in regard to the testimony of 
Richard Newnan is insubstantial. *hether or not he told the 


jety he went or did not go to the attorney's law office or to 
the defendants! offices, was at best, a trifling satter. 


(e) It is contended that the trial judge erred in 
refusing counsel for the plaintiff an opportunity to subpoens 
somebody connected with a certain etenocraphic firm. The 
reeord fails to show, however, that any such representations 
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were made to thecourt a@ would have justified a suspension 
of the trial. 


The record discloses that there wae a fair trial, 
that the jury were appropriately instructed, and that the vere 
dict ia not agninet the manifest weight of the evidence. The 
judgaekt will be affirmed. 


APY TRERDe 


O'GOUNGR, J. AND THOMGON, J, CONGURs 
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JOSEPH CUMuINE, 


Opinion filed Cet. 17, 1923- 
MR. PRESIUING JUSTICE TAYLOR delivered’ the oninion 


ef the covrt. 


fhe plaintiffs, real extete brokers, were ewrloyed 
by the defendant Guamins, to obtain a purchaser for tve lots 
in Rogers Park. They got ont tasters to agres to bay thea 
for $5500.00, subject to an incumbrance of $1,000.00. One 
hundred GBllexs wae paid by Masters to the plaintiffs as 
earnest money, and the balance of $4400.00 was to be paid 
upon delivery of the deed. The contract of sale wae dated 
October 19, 1931, and contained the following: "It is under 
steod and agreed thet $1500.00 in bonds will be taken in at 
$1447.50. Issue consists of two $505.05 bonds on Madison 
Square Office Building * * *, and $800.00 on Orake Hotel.* 
After the contract of sale bed been signed by Masters, but 
before it was signed by the defenisnt, Patrick, an enployse 
of the plaintiffs, took it to the defendant, and, after sone 
discussion as to the $1500.00 of bonds which were to be taken 
as part of the purchase price, Susnine,sigmed the contract, 
and wrote at the bottom in Patrick's pesatpee, *Erokexy agroes 
to oash bonds at not less than $1395.00." 


Patrick testified that the defendant agked him what vac 
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then the market value of the bonds and that he told him he 
had telephoned to Straus 4 Oo., and they agreed to take 

them at $1395.00; that the defendant said he did not want 

to stand the difference between $1295.00 and $1500.00; 

that he, the witness, said “suppose 1 atand part ef the loss; 
and wake the commission $300.00 instead of $250.00; that the 
defendant eaid; "That's fair ensugh" and the comniasion was 
accordingly reduced to 200.003 that them the defendant 
wrote in ink at the bottem of the contract of sele and pure 
Case, "Broker agrees to cash bonde at not leas thon $1395.00", 
and aigned the contyact. The defenient testified that when 
Patriok brought the contr: ct to be signed, he told his it was 
und«reteod he was not to take the bondsj that Patrick said it 
was &11 right; thet he had seen Strous 4808, ani that they 


would take themy that he, the witnesd, said te Patrick, "You 


know that, and I don't, so we will put it right in here’, and 
that he, the defendant then wrote in the words with *strick's 
consent, and then signed the contract. 


On Bednesday, the duy before Thanksgiving, 1971, the 
defendsnt, together with Petrick and dasters the purchaser, 
went to the Chicago Title and Trust :Company te close up the 
gale. From there, defendant saya, they wont to Master's Attorney’ s 
office. Some question having arisen in regard te the bonds, 
Patrick ani the defendant and Masters want over te the offices 
ef Streuses & Ge. Patrick testified that they were informed that 
owing to the present condition of themarket the bende could not 
be cashed; that the defendent asked him, the witnesa, whet he was 
going to do sbout itjthat he, Patrick, anewered, "There is nothing 
that I oan de about it. The conditions are differeat at that tine 
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than when they agreed to take them in.";that the defendant 
proposed that the closing he postponed t111 Friday morning, 
which was agreed to. The defeniant testified that they all 
went to Master's Attorney's offices; that Masters agked, how 
about the bonis; that he, the witness, replied that Patrick 
had made arrangecents and would oash then right away; thet 

at Meeter'a suggestion they went to Strause Aa Co.'s, and were 
informed that they could do nothing; that they had no agreee 
ment to oash the bonds; that Masters, Patrick and himself, 

the witness, left; that Patrick parted with thes on the street 
that then he, the witness and “asters went back to Maater's 
Attorney's office ani closed the deal, the deed being then 
delivered; that Patrick wae not then oresent. tubsequently 

ig & conversation between Patrick snd the defeniant, scoording 
to the defendant, Patrick asked for the balance of the com 
miseions, wut, he, the defeniant, told hin he stood uvew the 
plaintiff's taking care of the bonds. He also testified that 
Steen, one of the olaintiffe, called up and saked for the helene 
ef $100.00 and that he told him, he, Steens, had not eaghed the 
bends ani that he, the defendant, would insist upon performance 


ef the contract. 


Patrick testified that about the last week af 19°71, 
the defendant called hia on the teleskone and asked him what he 
thought he sould do with the bonde; that herteld the defendant 
that he thought he could get a loan of $1200,00 on them at the 
bank if the defenisnts would pay the balance of the commission; 
thet the defomient declined the proposition. 


it is the testimony of Patrick that on friday after 
Thankegiving, 1921, he telephoned the iefonioant, charging hia 
with closing the deal in his, the witnesa’s absence, snd stating 
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that he, the defendant, had not left o ohesk for the $190.00, 
and asking when he would send it; that vey had & wrangle over 
the telephone, and that the defendant said he» did not think the 
plaintiffs were entitled to it. The bonds have never been in 
the possession of the plaintiffs, and there is no evidences 
whether the defendant #111 owned them at the time of the tril, 


At the close of the trial, which was without a jury, 
three wotions were made, (1) that judgwent be entered Bor the 
plaintiff for $100.00, (2) that judguent ve entered forthe 
defendant on the plaintiff's olaim, and (5) thet judgeent be 
entered for the defendont on hie set eff for 9100.00. The court 
allowed the first and denied the tee motions of the defendant. 
dudgaent was then entered in faver of the plaintiff and oeainst 
the defeniant for $100.00. This appesl is therefrom. 


When the defendant orsliy employed the plaintiffs to 
obtain a purchaser, the lew ioplied an obligation on hin to pay 
reasonable commissions. On October 19, 1971, when liasters siged 
the contract of gale the comulasions wore eerned unless the con 
tract was unsatisfactory to the defendant. It wns unsetisfactory. 
as the evidence shows in regard to the nature of the payment which 
was to be made. It provided that the defendent shovid secept 
$1500.06 of bonds as paywent of $1447.60 of the purchase price 
of $5500.00, fo that provision the defendant objected. At thet 
time, it cmnot rcroperly be said that the plaintiffa had furnished 
a purchaser, Wegotiations then took place bttiveemmatrick, the 
plaintiff's representation, and the d-fendante Just what ecaure 
red is in some measure conflicting, but it is proved, that at the 
time Patrick took the contract of sale, already signed by Masters, 
to the defendmt, the latter, after some converaation with Yatrick 
in regard to the bonds, im which the defendant eaid he did not 
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want to stand the difference between $1395.00 and $1447.50, 
wrote at the bottom of the contract, in Patrick's presence, 

and apparently without objection by Patrick, ‘Broker agrees to 
cash bonds at not less than $1395.00" and then himself, alse, 

in Patrick's presence, signed the contract. Up to that time the 
plaintiffs hed net provided » purchaser, a2 it is not in evidence 
on just what, if any terms, 1% wae originally agreed the pro- 
perty should be bought. It follows, therefore, that as the con= 
tract of employment wae entirely oral — what wae =rittem in the 
contract of eale only bound the signatories of that instrunent - 
it must arise and be deteruined by 211 thet was said betreen the 
parties. Such a contract is unilateral, that is a ocromise uven 
the part of the owner thet if the real estate agent does certain 
things, or brings about a certain situation, « ccmmission will 
be earned and paid. It ie true that Masters paid the plaantif?, 
$100.00, as earnest money when the contract of sale wae signed 
by him, but at that time, the plaintiffs had not furnished a 
purchaser unless the seller was satiefied to take the bonds 

at the figure mentioned therein. He waa diasetisfied and so, 
until the talk between the defendant and Patrick had teken 
place, and the defendant hed written the extra words at the 
botton of the contract, end signed it, the vlaintiffs hed 

not done those things which executed the contract og their 

part and bound the defenident. There vas then 4 completely 
executed contract, with certain reciprocal obligstions. 

The obligation on the defendent waa to allow the plaintiffs 

to keep the $100.00 which they had received as earnest money 

and which they only held up to that time as trustees, ani, 

also, to pay them $100.00, being the balanee of the $900.00 
agreed wpon. The obligation on the slsintiffe is, of course, 
the chief matter in dispute. There is one cirounstenct, how 
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ever, which ie sdmitted by Patrick, and is consistent with 
the testimony of the defendant, that acems to be overwhelm 


 dimgly persuasive, and that ie that negotiations took place 


between Putrick and the defendant, and that the defendant 
wrote the extra words at the bottom of the contract in 
Patrick's presence. Patrick admite that wea done, Their 
teatimony disagrees as to just what was said, out the writing 
is admitted, and it atrongly corroborates the defendont's 


testinony, 


| in other worda, how mmny the olsintiffs reasonably 
deny that, ae part of their underteking, and before the defendant 
was bound te resognize Nesters as a purchaser, they prouised te 
oash the bonds at $1395.00 when Patrick testifies that at the 
close of the disouseion «bout the bends, the defendant in his 


presence and apparently without objection wrete in the contract, 


the worda, "Sroker agrees to eash bonds at not Leas than §1995.00"T 
The original contract of exuploysent, whatever it wos, become by 
reagon of further negotiations, one which ae a rart of it bound 

the plaintiffs to cash the bonds for 91295,.00. It follows that as 
the burden of proving an indebtednees, upon the part of the defende 
ant, Was on the plaintiffa, they have manifestly feilecd and the 
judgment mist be reversed. 


As te the claim of the defendant for the $100.00 which 
the plaintiffs received from Yasters, the burden was uoon the 
defendant to show that he had suffered a lose, thes he #¢i11 hed 
the bonds, or that they were 01d for less than $1595.00. There 


is no evidence on that subject. 


The judguent will be reversed. 
REVERSED. 


O'CONHOR, J. AND THOMSON, J. GONGUR, 
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J. R. MYERS COMPANY, 
& gorporation, 
Appellee 
7” . ; APPEAL FROM 
Vo MUNICIPAL GOURT 
OF GHIVAGD. 
THOMAS CUBACK OOMPANY, 
——— 2311.4. 606 
Appellant. a 


Opinion filed Oct. 17, 1933. 


MR. PRESTOING JUSTICR TAYLOR delivered the opinion 
of the courte 


Gn Auguet 5, 1923, the plaintiff, J. R. Myers Oompany 
began a suit of forcible detainer aguinet the defendent, Thomes 
Cusack Gowpany, for posessgion of the east 800 feet of let nine 
(9) block one (1), arson and Chytraus Addition te Ghicoce, and 
on August 24, 1922 the court, withoutva jury, found the defendant 
guilty and that the right to possession wae in the olaintiff. 
This appeal is therefrom. 


At the trial two papers which swrported te be leases 
were offered in evidence. One was signed by wax Therek, the 
owner of the lot in question. It was dated and signed July 
19, 1982, and recites that “In considerntion of One Thousand 
Hine Hundred and Twenty Sollare per year, * * * the undersigned 
leases to J, A. Byers Gompany," the premises in question * for 
the purpose of erecting ani maintaining billboarde * “ * from 
the firet day of August, 1922 to the first day of 4uguet 1925", 
etc. The other paper was dated July 18, 1922, but was actunlly 
made out ani signed by the defeniant on July 21, 1922. It ree 
sites that, im consideration of ¢2700.00 per year, tax Thorek 
leases to the Thomas Gusack Company the property in question 
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for the purpose of erecting ani maintaining advertieing signe 
for a period ef three years from « period not later than Sept- 
euber 21, 1922. The signature to thet paper is as follows: 

"Dr. Max Thorek, B. i, Halas & Oo., per Andrew G. Halas, Awthore 
ised Agent, and Those. Gusack Company, 4H. NH. Hammer." 


There wee aleo offered in evidences a letter doted May 
1, 1933, from Thorek to ii, E. Halas é Go., giving that sonmpany 
authority to lease the premises im question. The last clause 
of that letter is ag follows: “it is understood that a3] leases 
er any trensactions are subject to my approval,” 


The sole sontention made on behelf of the defendant 
ie that the document dated July 19, 192%, signed by Thorek, the 
owner, but not signed by the plaintiff, did not cogeatitute a 
valid lease and did not take priority over the document dated 
July 19, 1922, but actually exeosuted on July 21, 1928, on the 
ground that there was no acceptance by the plaintiff, 


St the trial certain testimony wae introduced on behalf 
of the defendant, apparently with the purpese of showing thet the 
defendont's lease of July 21, laze, ought to be given priority 
over that of the plaintif:’. 


One Kamer, enployed by the defendant 2s a space buyer, 
testified thet he wae present on July 18, 1922, when the defendie 
ant's lease was signed at the office of Halas & Go.; that he made 
a proposition to Halas of $325.00 o month for a three year con- 
tract; that Halas stated that he would accept the defendant's pro= 
positions that he would not sign the lease thet day but thet if 
Hammer would come in on the Slat Halas would then sign the lease; 
thet Halas said the defmdant could go ahead snd take immediate 
poseescion and everything would be all right; that the defendant 
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took possession on the 19th and erected signs on the proverty, 
But, upon being reoalled, liammer testified that the day he was 
at Halas's office was Friday, duly 21gt, and that the day the 
atructure wae erected was Onturday, July Bind. Goth dates being 
subsequent te that of the plnintiff's Lease. 


In rebuttal one fhorn testified for the plaintiff that 
he had sarried on the negotiations forthe plaintif’ in regard to 
leasing the property in question; that at his first negotiations 
with Thorek, the owner, when they arrived at a rental figure, 
Thorek guggested that he, Thorn, ¢nll on Hales; that én July 13th, 
he called on Halas; that together they discussed the matter , 
and he asked Hales if he hed euthority to sign the lease; that 
Halas said Thorek would sign it; that that wes in the afternoon 
ef July 19th; that he, Thorn, went direetly from Halas's to Thorek's 
office ani told him whet Nalas had said and after getting the Legal 
description of the property from Yhorek he, Thorn, vrote out 
the contract and Thorek signed it; that on the following Tuoaday, 
he telephoned Halas and asked him how it happened that the doe 
fendant had erected a sign~board on the property in question; that 
Halas eaid that he knew thet Thorek head previously signed the 
Plaintiff's lease but that the defeniont, The Cusack Company said 
"they would relieve hiu from any responsibility or Liability 
in the event of any difficulty on the proposition, se be had made - 
gave then this contract’; that falas exid he gve the defendant 
® lease on the previous day, which wes Monday, July 24th. 


From the foregoing it will be seen that the vlaintiff's 
Tights are entitled to priority over those of the defendant prove 
iding the exeoution ani delivery of the lease te the olaintiff 
and ites anceptance by hia, without being signed by the latter, 
constituted a binding contract. 
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The evidence shows that the contract of Leasing 
was made betveen the plaintiff and Thorek, the owner, on 
duly 19, 1920; that thet contract provided that the plaintiff 
ghould pay $1290.00 a year for three years forthe use of the 
premises for ssinteining bill~-beards. That contract would be 
good even if asde orally were it not for the statute of frauds. 
But, here, the owner, signed a writing covering #11 the essential 
@lements of a contract of leasing onc that was delivered by him 


te the plaintiff and accepted by the latter ag evidence of their 


contractual relations. As the court aaid in Bapagiano v. Yillenj,11% 


Til. Appe 272, *1t is no more necessary for 4 leases to sign the 


lease, which is a more conveyance of an estate carved out of the 


fee, then it is for the grantee in 2 conveynnee in fee to sign 


the deed, in order to be bound by its terns." 


In Dupuis v. Kipmis, 217 111. App. 254, 287, the court 
said, "It seems to be Fell settled in this State that shen one 
party has executed euch a paper and the other party hae accepted 
it, the latter is veund by its terms and condition? as completely 
as if he hed signed the peper." 


eve Zervice, BO Ind, App. 174. in the 
latter case the court used the following lenguage: ‘The lences, 
which are sade exhibits, show that, hile signed and duly acknowle 
edged by the lessor, they do not bear the signature of acknowl- 
edgnent of the lessees. Upon thie fact it is argued by counsel 





for appellant that the leases were never exeouted and hence are 
not binding upon it. The complainant avers that the leacsor fully 
executed the contract; that 1% was accepted by the leseses; that 
they have ever since held it, and claimed the right to exerciae 
the privileges herein crented. Under the authorities, such e« 
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contract is binding woon the lesaees, notwithatanding they 
did not sign it." 


Where, after negotiations, as here, the owner of 
real estate sighs a paper conteining 411 the elements of » 
lease and delivers it to the leasee who accepts tt ae « 
Lease, there ie then « binding contract. 


Insemuch, therefore, az the leace by Thorak te the 
plaintiff was 2 valid and outstanding obligation and bound 
the owner at the tice he undertook, through his agent, to give 
@ lease te the defendant, the olaintiff was entitled by forcible 
detainer to cust the defendant. 


The judgment will be affirmed. 
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O'CONNOR, J. AND THOMSON, J, OONGUR, 
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MORRIS KOMINGKY op Cte, ) 
fiaintite in ierer, 
KASOR TG 
Ve SUPERIOR COURT) 


CORK OOUNTYs 
MORAIS le ARKIN, 
efendant in Prrer. 


€) f y A fr tf) , 
Opinion filed Oct. 17, 1923 
Mi. JUETICK O'CONWOR delivered the opinion of 


the court. 


On Auguet 19, 1919, Alex Kominskty, a minor, by 
hie next friend, brought suit egainst Morrie i. Arkin, the 
defendant, to recover damiges for personel imjurics. hile 
the suit wee pending the plaintiff died as 2 result of the 
injuries, end an order was entered February 19, 19°91, suggest- 
ing bie death ond substituting Morria Xomineky es acainistrater 
Of his estate. Leave vas also given plaintiff to file on 
amended declaration inotanter, which was accordingly done. 


The amended declarstiog was based on « Gauee of age 
tion ereated by the Injuries Act of this State. Therenfter 
the defendent filed tre pleas to the waended declorsation. 
Afterwarde there wos 4 substitution of counsel for the dee 
fendent. About ten days therenfter, when the ense went to 
tricl, the defendent asked thet an order be entered giving 
him leave to withdray the pleas and to file in lieu thereef 
& plea in sbatewent on theground that the suit as imatituted 
had abated by the death of the plaintiff and o new suit should 
have been instituted by the administrater, but the court denied 
the motion and the case went te trial. 4fter the plaintiff 
hed closed hie case the defendant took the steond im hie orn 
behalf. Gounee] for plaintiff objected to the sitnosa testifye 
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ing on the ground that he was rendered incompetent by section 
By Me Sly Cahili's Stats., which provider that no party to a 
eivil action shall be allowed to testify ln his ern behalf 
when the adveree party sues or defends as the administrator of 
a deeonaed — The oourt then stated that unlesa the ob- 
jection was waived he wuld give plaintiff Leave to wl thdrew 
a juror and file « evit under the Injurieca Act. Gansel for 
plaintiff then conferred with kia olient and withdrew the abe 
jeetion to the sompetency of the defemient to testify in his 
own behalf. Counsel then stated that he wished the regerd to 
show that it wee done under protest, which the court asid he 
would allow. Sut later the court inalsted that the objection 
be withdrawn without qualification, and thie was dome. The 
case then proceeded wid the jury reterned o verdict in favor of 
the defendant upen which judgment wae entered, ond the plain 
Aff prosecutes this writ’ of error. 


The evidence ahore that Alex Kominsky, = bay of 
about ten years of ane, while eronsing Gakley Sovwleward near 
the intersection of Potome street, about 8150 in the evening 
of Say 14, 1919, was atruck snd injured by an avtowoblle drives 
by the defendsnt snd severely injured. He died as a reault of 
such injuries about a year and oneehalf after the soeldent. 
Since there wast be « new trial on the sole ground of errone 
ous instructions, we refrain from diseuseing the evideroce 
This lao onkes At wnecessury to dlecuas the other oointa 
made by councel for plaintif?, aad in this conneetion we think 
4% would be gufficient te eay thet the pointe which pleintiff 
mekes would not warrant ws in disturbing the judpuent vere 
there no error in the instructions. 


Somplaint is made ta the giving of inetractions 
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ly Bp 3, 4 13, 14, 18, 16, 18,19, 20, 23, 94, aid 27 on bee 
half of the defendant. There wore seven counts in the declare 
ation. They xll charged the defendant with negligence in the 
operation of the automobile. Yous chorged wont nnece emi 
wilfulness; some a failure to have prover lighte on the ache 
ime «nil dome the fsilure to sound the horn. Ineotrugtion 1 
tol’ the jury they were not peraltted to sssume that the de . 
ceaeed wes exerciaing due and proper ore fer hie ova safety 
at the time of the ascident, tut that the plaintiff’ was re 
quired to prove such fect by «2 prependerence of the ovidene. 
if the jury believed frow the evidences that the defendiant was 
Wiifuliy ond wantonly nepligent, the fact that the deceased 
was not in the exerolae of ordinary care for bin awn anfety 
would not prevent 2 recovery, and the instruction eas there 
fore wrong. Jhrlish v. 
Ill. App- 279. 





instruction 2 defined ordinery care to Ge cush as 
ay *“grdinaty prudent and anutious person would have exeraised 
vader Like elrouastences." Thia might have been correat if the 
person injured wae en adult, but wae not wocurate whore the 
person was 2 ten yosr old boy, sa in the imstent cage. J. Sy 
Beis SO. Ve dobmgom, 5) Tlie 49. Instructian | told the 
jury “where eitnesses testify that oertain fects took oloee, 
and other witnesses of equal stability end equal means st know 
ledge testify thet euch facte did not toke places, the jury 
shall weigh all the teatimony ond cive o verdict as the weiaht 
prepondérates.’ We think this imetruction shoulé have been 
omitted @atirely ag it would in no my agelet the fury im errive 
ing ot = oorrest WORE GE. 


Instruction 4 waa to the effect thet due care and 
caution required of the Aevenned was guch as wight reasenshly 
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be expected under the same or similar circuxstances of a hoy 
ef his "age, experience and cxpacity to comprehend ond avoid. 
danger.” As stated abeve, the plaintiff would not be re 
quired to exercise due onre if the jury found the defendant 
was guilty of wilful and wanton negligence. Instruction 12 
told the jury that before they could find in favor of the 
plaintiff it wust apvear that *decensed wee not guilty of 
such negligence ae would preclude him from recovering in thie 
action if the decessed waa the plaintiff and hed survived the 
injuries complained of, and if you de net so find, then you 
mast find the defendant not guilty." . Thies instruction was 
wrong. It left out of consideration the charge of wanton= 
nese and left the jury in the dark as te what negligence 
might oreclude the deceased im cage he survived. This ine 
atruction should bave been omitted altecethor. By instruction 
14 the jury were told that if they found from the evidence 
that any witness hed knowingly ond wilfully evorn falsely ta 
any material matter, then they were «at liberty to divreagard 
the eatire testimony of such witnese except im so far ag it 
hed been corroborated by “other guitable evidence, or by the 
facts or circumstances proven at the trial.” This instruction 
was wrong a8 it left the jury to determine what wae suitable 


evidence. 


Instruction 15 wae on the question of damages and 
told the jury they could not allow fer pecuniary loss sustains 
ed by the Heire of the deceased, and then if said: “and to do 
this, the testimony in the case must have furnighed the dete 
upon which the jury may calculate or approximate to an estimate: 
of the pecuniary value of the Life of the persone fer «hose 
benefit the plaintiff is entitied te damsgee.” The law does 
mot require that data on this question be supelied by evidence 
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before the jury can fix the amount of their verdict. We 
think there was no substential error in inetruction 16. By 
it the jury were told that the plaintiff must prove hie 
ease 2s alleged in the declaxvation or some count thercef by 
® preponderance of the evidence, ond if they foumd the evile 
dence equally belanoed, their verdict should be for the dee 
fendant. 


Instruction 18: this instruction also disregarded 
the wilful and wanton sounte of the declaration snd, theree 
fore, was wronge Inetruction 19 wee to the effect that 16 
aia not follow thet becauge a person wae injured there could 
be & recovery; “there auet be an injury esused by some actions 
able negligence of the defendant." This instruction wae mige 
leading end should not heve been givene It did not define 
what wae meant by setionable negligence. 


instruction 26: by this inatruction the jury were 
told that the weight of the testimony |id not neceasarily depend 
upon the greater muaber of witnesses, but thet thejury wae at 
Liberty to consider “not only thenumber of witnesses but aise 
all of the facts and clroumstances obtained from the evidicace 
ef the case, and determine from that which of the witnesses are 
worthy of the greater eredit, and if you believe that the evide 
ence of the swaller number of witnesses on one side is more 
ercdible and trustworthy than the evidence of the greater mumber 
on the other side, then the evideee oreponderntes on the side 
of the sualler number of witnesses." Iq theinstant oase eeven 
witnesses testified fer the plaintiff and the defendant was 
practically the only witness im his own behalf. This tastracte 
témcwesg therefore clearly prejudicial. It might tend to cast 
suspicion on the credibility of plaintiff's witnesses. Such 
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an instruction should only be given when so worded az not to 
single out a witness from one side or the others v 


Chicago Rye, Co-, 294 111. 586. 


Instruction 23 told the jury that it was not only 
their duty to decide the osse according ta the evidense but 
thet it wea clso their duty to deelde it acsording te the law 
as given by the court; end while the attorneys for the respeot~ 
ive partics might state to the jury whet they believe the lew 
to be in their argument, 9t111 under their oaths, the jurors 
have no right to consider anything se law except that which 
was given them by the court. This inetruction was held to be 
@rroneous in the cage of Bm v. Uhicaso City fy. Uo, 18S ili. 
App. 123. Instruction 24 ease te the effeet that the jury, in 
deterzining the quection of the guilt of innecence of the defend= 
ent, could do so solely “upon the evidence produced by the trial 
and the instructions of the Gourt, ° * * unaided and uminfluenesd 
by any of the knowledge, if any, you my have gnined from any 
other source.” This instruction waa erroneous, for the Jury 
were to find whether the defendant was guilty or inmnecent frog 
the evidence, under the instructions, ond from vhatever KknowLedge 
they might have gained from observation and experience. Thie ite 
struction was in no way helpful te the jury but was misleading. 


By instruction 27 the jury were told that evidense 
showing or tending te s>ow the violation of on erdinence or 
statute was only prime Jacle evidence of negligence, and if they 
found from the evidence thet the defendent somitted any other 
ack ef negligence, ond they believed from the evidence that the 
Viclation of the etatute was sot the proximate minse of the ine 
jury, then they should find the defeniont not guilty. To eunts 
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in the declaration charged two separate violation of the 
gtatute — foilure to heve lights on the avtouoblle and 
operating it at an exceasive rate of speed. Thies in~ 

- gtruction was wrong end showld not hevebeen given. 


Comsel for defeniant argue that while some of 
the instructions offered by them wore not accurate, yet upon 
a consideration of the entire eerles the jury were fully 
instructed, and that this is sll thet the lew requires ond 
the judgment shevld net, therefore, be disturbed. The in« 
etructionsas a whole given on betalf of the defenisnt were 
clearly wrong and prejudicial, ond we are, therefore, unabie 
to say thet the verdict would hove been the anme had the ime- 
etructions been correct. in these circumstances the judge 


ment cennot stand ami it is revereed. 


The judgaent of the Superior Court ef Cock County 


is reversed an’ the seus¢ resanded. 


REVERBED ABD REMANDED. 


TAYLORY Ped. and THOMSONg J. SOHSUR, 
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JOHN A. DONAHUE, tradi 
as JOHN A. DONAMUE & CO’, 


Plaintiff in Error, 





BRROR TO 
Ve MUNICIPAL COURT 
OF GHIGAGO, 
WHEELING MOLD & FOUNDRY COMPANY, 
a cerporation, 8 7TA BARA 
of 257. J APA 
Defendant in Lrrore — 


Opinion filed Oct. 17, 1923. 


MA, JUSTICE G'CONNOR delivered the opinion of 
the court. 


Plaintiff brought suit against the defendant te 
recover $11,835 with interest thereon at 5% per annum from 
* September 15, 191%, claimed to have been sustained by his by 
reason of the defendant's breach of 2 contract. The asse was 
tried before the court without 2 jury and at theclose of 
Plaintiff's ease there was 2 finding and judgment in favor 
of the defendant ant plaintiff prosesutes thie appeal. 


The evidence tends to show thet piaintiff had some 
drawings and patterns for the construction of road rollers; 
that the defendant was in the foundry business ot Wheeling, 

W. Va. and that the parties entered into an agreement, whereby 
the plaintiff proposed to sell his roller business to the doe 
fendant for $7,000.00, to be paid for $2,000.00 eash, when the 
patterns were ready for shipment and the remaining $5,000.00 
was to be paid by the defendant constructing ten rollers ac- 
eording to the drawings and patterns, which tem rollers were 
to be sold by the plaintiff for $2,150.00 euch. Upon the 
sale by pleintiff of the second, fifth, seventh end tenth 
rollers, he was to give oredit to the defendant of $1,250.00 
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each. The remaining six rollers were to be furnished to 
plaintiff at 25% eff the list price of 83,150.00 esoh and, 
upon the snle of them by plaintiff, he was to turn over the 
customers’ order, cash and notes for these machines. 4nd 
all of the axles were to be contracted for in the name of 
the defendant company. 


The terms of the foregoing agreenent were embodied 
ins letter from the plaintiff to the defendant dated Yarch 3, 
1913, and it is plaintiff's contention, that this Letter cone 
stituted the oontract between the parties, supplemented by « 
letter written the next day, Merch 4, 1913, by claintiff te 
defendant, which stated that the first roller should be ready 
for delivery June 5 end the last not leter than September 5, 
1913. 


The evidence further shéws that the first roller 
Was not completed wntil about January 30, 1914 and four other 
rollers were completed during the months of June and July, 1914. 
Hone of the rollers were sold by plaintiff nor did he obtain an 
order for the sale of any, but plaintiff's position is that he 
was excused from doing so because: (1) the rollers were not 
completed in accordance with the letter of tarch 4, 1913, viz. 
not later than September 5, 1913; and (2) because a ° represent< 
ative of the defendant om May 4, 1914, wrote plaintirf that the 
roller, as designed was to be a 7 ton roller, but when it was 
completed, according to plaintiff's plans and drawings, it 
weighed 17,000 pounds; that on account of this extra weight, 
the sale price would have to be increased to §2,250.00 and that 
Plaintiff would receive but 30% discount instead of 25% as the 
original contract provided. 
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A great deal is #aid in the briefs filed by both 
parties as to whether the tontract between the parties was 2 
written or verbal contract,=- plaintiffs taking the position 
that it was embodied in the letter of March 3, 1913, modified 
by the letter of arch 4, 1913, ond the defendants taking the 
position that the letter of March 3, confirmed « verbal agreee 
ment entered into between the parties on March 1, 1913 end that 
the letter of March 4, 1913, was in no way assented to by it. 


(1) Under the evidence we think the defendant's 
version must be sustained. But it is immaterial in the decise 
ion of this case whether the contract was oral or in writing 
or whether it was modified by the letter of larch 4, becouse 
the evidence clearly shows that plaintiff did net furnish dee 
fendant with all the drawings and oatterns until o considerable 
period of time had elapsed after the contract waa entered into 
and this caused a delay in the making of the rollers. Nereover, 
the correspondence in the record, which wee offered by the plain- 
tiff, clearly shows that he was not expecting the rollers to be 
delivered not later than September 5, 191%, becouse for many 
months thereafter the correspondence shows he wae endeavoring 
fe seoure the rollers and the defenient was manufacturing theiie 


(2) We think plaintiff's contention thet he was 
exoused from making the sales on the ground that, by the letter 
of May 4, 1914, he was advised that the rollers weighed about 
17,000 pounds and, in his opinion were, therefore, of no use 
as it would be impracticable to operate mich 2 heavy roller and 
that, by the seme letter, he was advised that the price aust be 
inereased and his discount decreased, cannot be maintained. 
Because shortly after May 4, 1914, the defendant advised the 
plaintiff that they would live up to their contract in every 
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respect and give him a discount ef 35%, and considerable core 
respondence thereafter followed between the parties which tends 
to show that plaintiff gave no consideration to the letter of 
May 4, 1914. The evidence further shows that the rollere, in 
fact, weighed but 13,069 pounds, which was not sore than cone 
templated by the drawings and patterms although this fact 
plaintiff states was not known te him until after suit was 
brought. Plaintiff alee contends that the evidence shows that 
the driving roll was 470 pounds heavier than it should have been 
and that this rendered the roller of Little or no value. The 
@vidence does shor that the driving roll was (470 pounds) heavier 
than plaintiff contends it should be but we think it falls far 
short of showing that even in this respect the roller would 

not work properly. 


Under the terms of the contract oleintiff could not 
obtain the $5,000.00 which he eclaiaed remained due him, except 
‘pon the sale of rollers by him. He never made auch a sale 
and he was not exoused from doing se by any thing done by the 
defendant. 


Under these clreumstanees we think the trial g@ourt 
was right in entering judgment in favor ofthe defendant and 
the judgment of the Municipal Court of Chicsgo is, therefore, 
affirmed 
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JUNE HALLAGAN, infant, by RICHARD 
HALLAGAR, her next friend, 


Defendants in Error, 


ERROR TO 


ve GLROUIT GOURT? 


GOO GOUNTY. 
JEWNIE BYLES AND JOSEPH HANLIB, 


Flaintiffe in Eros), 31 L.A. 806 


Opinion filed Oc:. 17, 1923. 
MR, JUSTIGN O'CORNOR delivered the opinion of 


the court. 


Plaintiff a minor by her next friend brought suit 
agninst George W. Quinn, Jennie atyles and Joseph Hamlin, to 
recover damages for personal injuries. There woe a trial be- 
fore a judge and jury end « verdict rendered in pleintiff's 
favor for $30,000.00. On the argument fori new trial, at 
the suggestion of the court, plaintiff remitted the sum of 
$10,000.00 and the sotion for a new trial was overruled and 
judguent entered against the defendanta for $20,000.00. Sach 
of the defendants prayed for and were allowed an appeal to 
this court, but neither of them perfeoted such appeal. After 
warda the defendants Jennie Myles and Joseph Haslin sued out 
@ weit of error from this court and an order of severance wae 
entered ag to the defendant Quinn 


The record discloses that plaintiff, an infant of 
lese than eight months of age, was placed in a baby eo: rriage 
by her mother and wae being pushed north across Lake Street 
at the intersection of Kedzie Avenue. Kedzie Avenue runs 
north and south and is intersected by Lake Street. Lake 
Street overhead is oceupied by the slevated railroad structure, 
and there are pillars supporting the elevated structure at the 
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four corners of the intersection. Flaintiff's nother about 
three o'clock in the afternoon of July 22, 1919, wae pushing 

a buggy in which the plaintiff was riding, from the southwest 
eorner of the intersection north and when she was partly out 
in the roadway of Leke ®treet, she heard an automobile truck 
coming rapidly from the east with ite cutout open. This truck 
was being driven by the defendant Quinn, and plaintiff's mother 
upon seeing the truck approaching pulled back her baby carriage 
toward the south. About thie tine she saw another automobile 
coming south on Hedzie Avenue, north of Lake Street. If was 
occupied by the defendants Myles and Namliny Hamlin was drive 
ing this touring car, 


The evidence shows thet both oars were coming at a 
rapid rate of speed, although the trick driven by Guinn wus 
coming faster than the automobile, and it was evident thet 
‘there was to be a collision between the two cars. Shen Guinn 
was in Lake Street near the east side about the east eress valk 
of Kedzie Avenue, he turned his oar to the eouth, amdieavering 
to pass around in front of the automobile, and then turned to-~ 
ward the north near the west croas walk of Kedgiec Avenue, as 
he did s0, the automobile struck the truck somewhere on the 
north or right hand side and threw it against the beby carre 
iage in which defendant wag riding. The carriage was thrown 
against one of the pillare supverting the elevated structure 


and plaintiff was severely and permanently injured. 


The declaration consisted of three original and 
five additional counts. The seurt instructed the jury that 
the second original count and the first and second additional 
gounte were not sustained by the evidence and the jury were 
instructed that recovery could not be had under these 
gounts so that the case went to the jury on the first and 
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third original counts which charged negligence in the drive 
ing of the automobile and truck and the third, fourth and 
fifth additional counts, charging trespass yi et srmige The 
defendants filed pleas of not guilty. 


i. Counsel for Joseph Hamlin contend that the 
court should have instructed the jury to find him not guilty, 
because the evidences showe that he res not guilty ef any néeg- 
ligence in the cage. it would serve no useful purpose to anale 
yze the evidence in detail, and sinoe the judgment must be ree 
versed, we refrain from doing so. It is sufficient to say 
that whether Wamlin wes guilty of negligence under the evidence, 
was a proper question fer the determination of the jury, ond 
the court was right in overruling his motion for a directed 
verdict. The evidence was sufficient for the jury to support 
the verdict ae against him. 


2. The defendant Jennie Myles contends that the 
eourt should have instrueted the jury to find her not guilty 
because the evidence shows thet the defendant Joseph Nomlin, 
who was driving the sutomobile was not her agent or servant, ond 
aince the only theory on which she ao 1d be held liable was that 
the automobile, which belonged to her, was being overated or 
driven by her agent Heslin, it was errer for the court to deny 
her motion for directed verdict. %e think this contention must 
be sustained. The uncontradicted evidence ic that Jennie lyles 
was the owner of the automobile; that she had been acquainted 
with the defendant, Joseph. Hamlin, for sometime, and had often 
leaned him the cary; that the accident oocurred on Tuesday after=- 
noon; that on the prior Sunday Hamlin had borrowed the oar from 
her to drive to Fox Lake, which is located some fifty miles 
north of Chicago; that he left Sunday night eround midnight 
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slone in the cars; that he arrived at hie destination sometine 
Monday morning, slept during that day and on Monday afternoon, 
according to prior arrangement, he drove to Libertywille ehich 
is located between Chicago and fox ieke, and there met Mra. 
Byles on Monday evening, and then drove her back to Fox lake 
where they stayed that night, end began a return trip to Chie 
cago on Tuesday worming and were on their way home when the 
aeoident oecurred. Hamlin drove the ear both to Fox Lake and 
return, and the evidence is undieputed thet bhé had borrowed 
the oar from the defendant Jennie dyles. This evidence shows 
that the automobile wae in the exelusive control of Haalin, 
and there was no ¢vidence of any negligence on the part of 
defendant Myles, and, therefore, the court should have ine 
structed the jury te find her uot guilty ss requested. Sut 
plaintiff oontends thet the defendant Myles is in ne position 
to diapute the ownership and operation of the autog@abile at 
the time in ouestion, for the reason thet she had only filed 
a plea of not guilty and that thie admitted the allegation of 
ownership and operation of car by her. 


it is the law thet where, for instanos, a suit is 
brought for a personal injury ageinet a railroad company and 
At is alleged that the railroad and sar8 were owned end cnere 
ated by the railroad company at the tine plaintiff was injured, 
that the ownership and operation is admitted by the plea of 
general iasue and that the only way such o question can be 
properly raised is by Tiling a special plea: Mellvite vw. Lock=- 
ridge, 137 Ill. 270; Shicsago Union Trection Company ve Jerka, 
227 TLl. 95. But we think that this rule of law cannot be ine 
voked by the plaintiff here. it is at least doubtful whether 
the allegation of the counts remaining sufficiently alleged that 
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the automobile was owned and operated by the defendant tyles 
at the time im question. Sut in any event the evidence of 
the defendants to the effect that the automobile was being 
controlled and operated by the defendant Newlin was admitted 
without objection. The point now made was not in any way 
brought to the attention of the trial court and it is elenen- 
tary that such a point cannot be urged for the firat time in 


@ court of revier. 


3 The defendants Jennie Myles en¢ Joseph Hamlin 
further contend that the counts of the declaration which charge 
assault and battery, treapages vi et armis, should have been ine 
atructed out of the case, andthat the trial court erred in its 
refusal to do so as requested. ven if there was error in this 
" Peapect, which we do not decide, we would not be warranted in 
désturbing the judgment beceuse there ig no complaint that the 
remaining counts did not state a cause of section and were suse 
tained by the evidence. Seott v. PF 
Tile 460. In that case it wae held that the erroneous denial 





of 2 motion to take from the jury counts of the declaration 
which there was no evidence to sustain, waa not aground for 
reversal if there was one good sount which the evidence did 
sustain, as it would be presumed that the jury beeed their vere 
dist on the count supported by the evidence. 


Whether the court wae wrong in instructing the fury 
to disregard the counts which charge willful and wanton negli- 
genee is not properly before us. Gut ve might say in passing 
that we think there was sufficient evidence to oustadn these 
countse Such a question was one of fact for the jury. ‘Yalldren 


ixpreas Go. ve Krug, 291 Qhl. 472, We might further aay that 
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we sre wumable to see how the counts charging willful and 
wanton negligence or the counte charging asenult and battery 
would be of any benefit to plaintiff in the oeae, because 
she was too young to be guilty of contribetory negligence 
and was not asking for exemplary or vindictive damages. Ail 
she asked in the instruction subaltted in her behalf was 
compensatory dauages and these demages are properly 1] lowable 
under the counts charging negligence generally. 


4 it is further contended that there was errer in 
the giving of pleintiff's instruction No. 13. Sy that instruce 
tion the jury were toldy that driving an automobile through 2 
street where beth sides are occupied by houses, at a rate of 
apeed more than ten wiles per hour was 5 violetion of the lay, 
and if the jury believed from the evidence that eat and pricr 
to the tine of the accident the defendants were driving the 
automobile at a faster rate of speed than ten miles per hour, 
sueh pereons were guilty of a violation of the statute of this 
state, and it is argued thet the recerd dees not disclose that 
the strees at thie point wae closely built up. This argument is 
not sustained by the record. Flaintiffts mother testified that 
beth sides of Lake Street and else Kedgie Avenue in the neigh 
borhood of thia intersection were built up with "two story 
buildings * * * all business houses.” FPhotograchs were intro= 
duced tn evidence, which clearly show that the strecte in ques- 
tion are closely built up on both sides, but we think the in= 
struction dees not atate the law correctly. The section appar 
ently under sonsiceration wae Section 16 of the Yoter Vehicle 
Act of 1911. That section provides that no person shell drive 
& moter vehicle upon a public highway in this state, at a greater 
speed than is reasonable and proper having regard to the treffic 
and the use of the way or so ae to endanger the life er limb 
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er injure the property of any person. “If the rate of speed 
of any motor vehicle *"* operated upon any public highway 

in this State where thse same passes through closely built up 
business portions ef any incorporated city, towm or village 
exeecds ten (1G) miles an hour * * * euch rate of speed ohell 
be priga facie evidence that auch person operating such motor 
vehicle * * * is running at 2 rate of epeed greater then is 
reasonable and proper having regerd to the treffie and use 

of the way or so as to endanger the life or limb or injure 

the property of any pereone” This section does not directly 
prohibit driving in exeese of ten miles per hour, but only makes 
such driving prigs facie evidence of unreasonable speed, which 
ie prohibited. The instruction was inaccurate and should have 
been refused for that reason. 


Since the judgnent is againet both the defendants 
Jennie liyles anc Joseph Hamlin, and since it is wreng ae to 
Jennie Hyles, it must be reversed ag ta both. 


dobnaton, et al 207 Ill. App. 209. 





The judgzent is reversed ani the cause remanded 
to the Cireuilt Court of Gook Jounty. 
REVERSED AND REMANOLO. 
TAYLOR, Ped. AND THOMSON, J. CONCUR. 


ENED eg ete 







* 

hooge ‘te ottr vat T° snoersy yrs to Yinedert od? Seytat wo 
Wptedy td offdiy yew seqy Dederage °°" sfoldsv totum yas Ye! 

ae @flod ylonold duvors? uneeeq oma odt erode etett etdt ah 
ogeitiv te seed .ytiv hetexocroont yas te asoitueq sonathed 

Iiede beoya to eer dom * * * qed me eeliw (Ot) aed sbovoxe 
coven airs gattrrsqo mowreg dove fads ooxebtve gaagh sadtg Od 
et Rutt tedeexy bosqe To stax s 44 gainmy al * * * ofedey — 
oon has olttort edt 06 Benger gatved toqéng bas ô V— rl 

DORI, 3 abl, AB Ath NAR. AF A TAS SR: 


yteerth ten so0h moitooe aint ".neezaq yaw Lo yisqcerq add | 
tear Lue fart tod Key celia see te eawaxe at yateich didtderp = 
Koide heeqe oidanonsetay to somehive gleams. sgisa antvish Mom 


— biwodn one steswpenat wom coliametent ego Detkiidow, wh 


ethebabhab say Uved Pantene et Feoeghet vas boare "© 
oY vs guony oi #2 soars hit attebit nqpect! bah oof olaawt 
“7 —— stb ott ob bis heicesvod ol! bile bi (okt Sh” 


G08 vegh Witt Vor Jn to snothanle 7 
\ ravage @ge 


= = eas 






} — tema ahaha ail re 
| UAW KOR Yo FxvOD PtuwTsd edt eh, 
| STRMAURS OKA GReANYRH vy 1 Boalt 
watoune 4% ety GHA .Ue4 RAITAT 
HORAT? Ae saad Wii 
— wnt, | 


uridertta, — 
—XR wipe Ke @ eee 
7Y Fen 


mn TR «4 


poet Oh podé Deore 





acy din ; 
‘ parte 








75 = 27907 
tT. &. ARTAUR, 
Appellee, 
APPEAL FROM 
Ve | GIRGUIT COURT; 


THE SALVATION ARMY, 
® evrporation, aTh 2A 
“ Appellant. } ps 3 LL.A GUY 


Opinion filed Cat. 17, 192%. 


MR. JUSTICE O'COWNGR delivered the opinion of 
the court. 


Plaintiff brought an act of sasumpsit ageinst 
the defendent to recover dunages Glaimed to have been sus- 
tained by him by reason of defendant's breach of & contract 
of employment. The defendant's demurrer to the declaration 
was overruled and it elected to stend upon it. Judgnent Fae 
thereupon entered in favor of plaintiff and against defend 
ant for the amount of his cleim, $1,632.00 and this appeal 


follows. 


The only question in the case is the sufficiency 
of the declaration to sustain the judgeent. 


The defendant contends that (1) the allegations 
ef the declaration are not sufficient to show that a cone 
tract of employment had been entered into between the pare 
ties; and (2) that even if the defendant is wrong in this 
respect, the declaration was insufficient beceuse there was 


no breach of contract alleged. 


Gorrespondente which wag had between the parties 
is set up in the declaration and tends to show that prior to 
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the matter in question plaintiff hed been employed by the 
defendant; that his services had been satisfactory and that 
defendant was looking foreard to employing him in similar 
work for the next year. And on December 3, 1919, the dee 
fendant wrote plaintiff «a letter wherein it stated it was 
booking field men for campaign rork in the western states 

for 1930, and that it was prepered to offer employment to 
plaintiff beginning about January 15, 1930, andi to cover an 
initial period of not legs than sixteen. wecks. The letter 
cmmtinued, “If you are available kindly wire at your earliest 
convenience the minimum compensation you will accept in consi¢ere 
ation of the long term of the engagement." The declaration 
then sets up that’ two days afterwards, December 5, 1919, plaine 
tiff in reoly sent a letter to the defendant wherein he stated 
that he would want a selary df #100.00 per week and 5 miniamm 
engs gement of twenty-six weeks. And it is further slleged 
that on the day following, Yecember 6, he received a letter 
from defendant in reply, in which the defencant stated that 

it eould not see ite way clear to give him $35,00 a week in 
advance of what he had been paid during his former engagement 
by it, and especially so, since it me prepared to give plain- 
tiff continuous employment so long as his services were eatise 
factory for practically the whole year of 1920, and further 
continuing the letter steted: "If you care to accept the gale 
ary of $75.00 per week end expenses, we would be pleased to 
have you arrange your effairs so that you can reach Denver for 
territorisl conference January 7th at the Brown Palace Hotel." 
And it is further alleged thet on Decamber &, plaintiff sent a 
letter to the defendant accepting defendané'’s offer of 75,00 
per week and expenses, to which the defendant replied on Bece 
eaber 10, as follows: ‘I have yours of recent date and note 
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that you accept my offer of $75.00 per week and expenses. 

I am assembling all of my ficld men at the Brown Palace Hotel, 
Benver, Colorado, on January 7th, snd without further notifie 
eation from me, I will expect you to report with the other 

men at thet time"; thet afterwards on December 12, plaintiff 
received a telegram from the defendant, stating that plaintiff's 
salary and expenses would begin from the time he left home une 
til he returned. The éeclaration then alleges that claintiff 
on December 13 received another letter wherein the defendant 
stated, anong other things: "You continue to awk questions in 
regard to matters that were fully covered in our originel com 
munication, namely, we will pay you $75.00 per week and expenses 
for a winimun of 26 weeks, providing your services are satie- 
factory. if you were familiar with business affairs of campaigns 
“you would know that sslaries and expenses begin from the tine 

@ man leaves home and end upon the dsy he showld return home. 
** * If after thinking things over you etill decide you wish 

' to come with vs end give your whole-hearted tine snd xttention 
and co-operation to making our campaign in 19230 2 success, you 
will be welcome and {i will expect you at Genver on January 7th, 
without further commumications from youe If you decide you can- 
not work under the new conditions that you will probably seet, 

I would thank you for a wire immediately." Fellowing receipt 
of this letter by plaintiff on December 15th he sent defende 
ant a telegram wherein he stated he would report at Denver Jan- 


wary 7, 2t the Brown Palace liotel. 


It in further alleged that plaintiff confiding in 
the promises of the defendant made arrangements to give the 
Recessary tive and services to the defendant and he prepared 
himself to report to the defendant in Senver on January 7, 1920. 
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That in making snid arrangements and holding himself in 
readiness to engage in the defendant's services “he necesge 
arily terminated certain other employment in vhich he was 
engaged, end necessarily declined to sign other contracts 
which were offered to him by others whe desired his services.” 
And it is then alleged that two days following Deceuber 17, 
1919, plaintiff received a telegram from the defondent advise 
ing him thet the fampaign bad been indefinitely postponed and 
that it rould not recuire plaintiff's services until later. 
It iz then alleged that from that date plaintiff was ready 
and willing to perform hie services for the defendant, but 
that the latter prevented him from doing #0, and that, by 
reason of thie breach, plaintiff was unable to secure employe 


‘ment for the 36 weeks. 


(1) The defendant contends that there waa no binding 
agréenent entered inte between the parties whereby the defendant 
agreed to euploy plaintiff for s period of 26 weeks; thot in 
ite letter of December 13, 1919, 1% made an offer to euploy plain= 
tiff for a period of 26 weeks at 675,00 per week, but that thig 
offer was never accepted by the defendant. That the only way it 
could be accepted was by plaintiff going to Denver, Colorade on 
Jonuary 7, 1920, and that there is no allegation that plaintiff 
aid go to Denver at thet time; that the defendant had a Legat 
Tight to make its offer of exploymenat on any condition 1% might 
eee fit and the condition that it imposed waa that pleintiff go 
to Denver at the time specified. We think this is too narrow a 
construction to be placed on the lenguage as set forth in the dee 
Claration. All of the allegations and correspondence set forth 
must be considered, and when this is done we think there was a 
binding contract between the parties» 
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As appears from the allegations of the declaration, 
plaintiff had worked for the defendant prior to the time in 
question,= they were not strangers to each other. And on 
Deceuber 3, 1919, the defendant offered to employ the plaintiff 
for a period of not lesa than sixteen weeks, beginning about 
January 15, 1920, and then esked pleintiff to wire defendant 
the minimum compensation he would accept, taking into considere 
ation the long period of time the defendant had offered to 
employ plaintiff, visi sixteen weeks. The plaintiff did not 
wire the defendant as requested, but two dsys later sant dee 
fendant a letter wherein he stated that he would work for the 
defeniant for Gne iumndred Yollare ($100.00) per week, provided 


he wes given o minima engagement of twantye-six weeks. ‘To 


this letter the defendsant replied, wherein it steted it sas not 
willing to give plaintiff twenty-five dollars (225.00) a week 


more than it had paid him during his former mgagenent, but 


stated it would be willing to pay seventy-five dollars per week 
and expensese 


Wothing is said in this letter about the period of 
tine, but it is certain thet it impliedly eccepted the minimun 
period of twenty-six weeks, becmuse the only objection it wade 
to plaintiffs offer of December Sth, was as to the weekly come 
pensation, and the declaration then alleges that plaintiff 
wrote the defendant, sccepting the seventy-five jollars per 
week and expenses. This made a binding contract between the 
parties. 


There can be no doubt, but thet beth parties udere 
eteod that the exployment was to continue for « period of twenty- 
gix weeks, provided the plaintiff's services were satisfactory 
to the defendant. This ia further shown by the fact that 
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December Sth, two daye after plaintiff bad accepted the prow 
position, defendant wrote plaintiff that it had reesived the 
letter and noted that plaintiff had accepted ite offer of 
seventy-five dollare per week and expsnecs, and then etated 

- that plointiff should be at Denver on January 7th, where dee 
fendant was assembling the other men at thet time. 


Again it is further evidenced that a binding 
contract had been made between the parties as shown by the 
writing of defendant's letter of December LSth, wherein the 
defendant states that the matter had been fully covered in 
prior correspondence, namely, “We will pay you seventy-five 
dollars per week and expenses for 2 minimum of twenty-six 
weeks, provided your services are satisfactory”, and that the 
defendant there further stated that if plaintiff was not going 
to work for it to wire defendent to that effect immediately. 
' fo this letter the defendent wired thet he would recor$ at 
Denver on January 7th. Two days later the defendant sent a 
telegram to the plaintiff, advising him that its camoaiga had 
been indefinitely postvoned, and that he would not require 
plaintiff's services. This is further evidence thet the 
defendant considered it had already entered into « binding 
contract. 


(2) But the defendont further contends thet, even 
if there was 2 binding contract, the allegations fail to show 
thet there was a breach of it; that sinee the contract of ome 
ployment provided that it should continue so long se plaintiff's 
services were satisfactory to if, the defendent could, under the 
law, discharge the plaintiff at any time for any reason or no 
reason, and that defendant did discharge the plaintiff on Dece 
euber 17, when he advised him that the easpaign had been ine 
definitely postponed. 
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If we asoune that, where a person is employed so 
long as his services are setisfactory end thet, under the law, 
he may be discharged for any or no reason without incurring any 
legel liability, this would not affeot the case before us bee 
gause the plaintiff was never discharged = he waa not permitted 
to begin his employment, under the contract,at all. We must 
decide the case before ua and not shat might have hapvensd if 
the plaintiff had gone to Denver and had then been dischargede 
The allegations here disclose nething that would indicate that 
plaintiff's services were satisfactory or otherwise, because 
no service head been rendered. So thet the argument, aa wade, 


is ® pon sequitur. 


But counsel for the defendant contend thet the 
legal proposition advanced by then ia austained by the cases 
of Courler Journal v. Miller, 50 S. 4. (Ky.) 47 and Sigiadeli +. 
Lewis, 32 Waine 515. 


\ 


In the Miller gage an action was brought to recover 
damages for the breach of a contract of employment, beginning 
March let thereafter sd to continue so long as hie services 
were satisfactory to defendant. The court there said: “He 
did not testify as to the time thie agency waa to continue." 
It further appeared that before Merch lst when he was ta begin 
his work, he was notified that he could not begin until later, 
and afterwards he wag notified that the matter hed been indefine 
itely postponed. The court there gaid: 

"Appellee (plaintiff) also testified that 

prior to the notice of postponement, he had in~ 
curred some expense in renting 2 room, hiring a 

boy and advertising. tinder this contract, as slleg- 
ed and proven by appelles, if true, the appellant 
could discharge apsellee at any time without cause, 


and there would, from the date of discharge, be no 
further liability." 
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This is substantislly 211 that is said on the 
subject. The question whether a poatponement of the tinue of 
employnent is equivalent to 2 discharge wes in no way consider 
@de 


In the Blaisdell] cage defendant employed plaintiff 
to do some work without specifying any period of time the sere 
vices was to cover. Afterwards andbefore the day fixed for the 
commencement of the work the defendant notified the plaintiff 
that the matter had been indefinitely postponed. The entire 
opinion ef the court which was orally announced is as follows: 

*an infirmity in this contract is, that 

it fixed no tine during which the plaintiff's 

services should be rendered toe the defendant. 

Suppose the plaintiff had gone to Hallowell, 

and tendered his services, there was —— 

to prevent the defendant from discharging hin 

at theend ef « single day. In auch a contract 

there ig no value.’ 

in neither of the tre cases was there any definite 
time of exployment fixed. But, in any event, we do set 
believe that where a contract of eaployment provides that the 
period of employment shall cover 2 specified time, or so long 
ag satisfactory, that one of the parties can relieve itself of 
ldability by indefinitely postponing the date the work is to 
commence. What such party might do in case such enployment 
were commenced ig not involved, and that question is not in 


the case before us. 


The judgeent of the Cireult Court of Cook County is 


affirmed. 
AVP IRMED. 


TAYLOR, Ped. AND THOMSOR, J. OGNCUR. 


5 


ont om bkem ot tad? Iie ntena⸗eaca 24 ald? 
to omit ad? te sxowenegiteog 2 iadiese soLtaom od pees 
~seblenes yer on of ete oyredaeld # ot taster iupe et ie, 


Thatebela heyolom: tnotestek gage dialigif oft al 
wag ace ch 2 te Rodvag yee gaiyitevon fuedtiv skew omega ob oF 
art? sok foett yak oat motedbas sbisered?s sseveD of aay aber 

Hlecial: att hexkiden ¢momnotet ent srow edt Ye Soemeneee 
Lewelie’ 24 42 Dosmwonse gilnno ane solde tues et Yo aokwige 

> iyvene ae 


i faanteso abet mb Ine —X 
— F Pe gn ies Galt a 





etiaiich wea eos) ear aseso ows ott to Yedtion ab J 


fon ob am .tiove yas at fu Ponta tmengoelqae To omke 

edt tasy sabivom tmayelene to foavimo 2 exate fest evened) 
gaol os 10 emit baltioegn # tevon Siece sasmyolgue to Dodveg. 
Ye Sines! ovetior ao nokttny edt 0i 
ct et sor as? otab oid pattortacy vlettattehms ys yaiidaks 
dremgeiqne trum gea0 ub ob ditykin yrxoq dome sade soeenan 
ah tom 0 eobteaup tadt ben ,Boviownt fox 44 boescence ovew. 
_ sae oteted Senp Lad 


if hee 






Si yYtnued 400 Le Srycd GineTsd ote To #emagdst aA » 


 sbasritts 
SW Te Wis 
s Pw LRA 
yw? 8* 
TORI at setae ise ,aorms 
wad 1 tr 1 hy 


OO OO OO ———— — ——— —————————————— 





(33 900 


i 


84 - 27916 


THE SHERWIN-BILLIAMS 0O., 
a corporation, 


Appellee r 
APPRAL FROM 
Ve MUNICIPAL COURT, 
WACHEL-CARTER BHIPBULLOING Mes } OF GRIGAGO, 
Mt & eorooration, 


POT, A SH 7 
Appellant. Pk avas VY 
Opinion filed Oct. 17, 1923. 


) B&. JUBRICE O'CONNOR delivered the ovinion of 
the court. 


Plaintiff, the payee of a promissory note, breught 
suit against the defendent, maker, te recover $472,809, being 
the face asogunt of the note end interest thereon. There wae a 
trial before the court without 2 jury ané 4 finding and judge 
ment in favor of plaintiff for the amount of ite claim °521.98, 
to reverse which the defendant proseoutes this spcerl. 


The defense intereseed was that = fer days after 
the note, by its terns, became due the defendant wrote plaine 
tif? enclosing ite check for 50% of the axcumt due end ateting 
in the letter thet it wag in financial difficulties and unsble 
to pay its obligutione in full but was omying ite several sored- 
itors by sending each 50% of the amount defendant owed them and 
further stating that the check to plaintiff was to be eceepted 
as payment in full end thet if plsintiff would net reecive the 
eheck as in full payment te return it at onee; that the plain= 
tiff reosived anid retained the check for more than 60 days and 
that this amounted to an accord and antisfaction. This defense 
ignores the evidence offered by plaintiff in rebuttal and which 
‘was not contradicted in any way to the effect that when plaine 
tiff received the check it took the matter up with defendsnt and 
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a was then agreed that plaintiff might hold the check until 

it could look into the mtter and that afterwards plaintiff 

did so and decided not to accept the check in payment in full 

and that defendant then requested plaintiff to return the oheok, 
which was done. Hor do we think the fact thet the check was not 
returned until a few days after the suit was instituted can 
affect the result, beesuse plaintiff did not atteupt to collect 
on the check and only reteined it by agreement with the defendant. 


In this state of the recerd it is obvious that no 
judgnuent could stand except one in fever of pleintiff. The judge 
ment of the Yunicipal Court of Chicago is affirmed. 


SURGMENT AFFIRGED, 


TAYLOR, BJ, AD THOMSOR, J. concur, 
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GEORGE E. GUNDLING, 


118 + 87951 


APPEAL FROM 
% BUPERIOR GOURT, 
JULE SENGLITZ AND OTTO B. oss 
SERGLITZ, 9311.A. G0 7 


Appellee. 
Opinion filed Oct. 17, 1923. 


WA. JUSTICE O'GONSOR delivered the opinion of 
the court. 


George i. Gundling, filed his bill of complaint in 
the Superior Court of Cook County against Jule Sesglits, Otte 
E. Seegiites and others to foreclose a mechanic's lien on cer 
tain real estate, claiming thst there was due to him an unpsid 
balance of $350.00, on account of a furnace which he had ineteallec 
in the premises belonging to Jule Beeglits. After the issue wee 
made up, it wae referre’ te a Ynster in Chancery, “ho took the 
proofs ani found that the furnace which plaintiff hed installed, 
failed to properly heat the defendant's presises as the contract 
provided, and recounended that complainant's bill be dismissed 
for want of equity. Objections to thie report were filed on bee 
half of the complaimant, ond on coming into court before the 
Ghancellor, they wore ordered to stand as exceptions enc after 
a hearing the exceptions were overruled, « decree entered ond 
the bill was dismissed at compiainant's sosts an’ thie appeal 
follors. 


The facts shown by the evidence are = Thet plaintiff 
had been in the business of installing furnaces in the City of 
Ghicago for 2 number of years, seni on Oatober 36, 1950, entered 
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inte a written agreement with the defendant Otto 4H. deeglivz, 
who ia the husbend of the d«fendant Jule Seeglitz, the latter 
being the owner of certain premises in Chicage, whereby com 
plainamt agreed to install « furnace in the defendant's pre= 
mises at No. 442 Gt. Jumes Place, Chicege, for 9400.00, - 
$50.00 to be paid upon the signing of the contract and the belenme 
when the work was done. fhe furnace wae guaranteed to heat the 
building to a comfortable teanerature. hortly after the cone 
tract was mads, complainant began to inetall the furnaes and _ 
the last work sears to have been done by him on Noveaber 14, 
1920. The furnace did not heat the premiece praverly and the 
deafendante complained to complainant about the matter snd he 
went to the prealses « number of times end endeavored to see 
that the furnace proverly heated the building. 


S Yhasre was testimony offered in the comploinant's 
behalf tending te show that the furnace, if properly supplied 
with coal, would heat the bullding to the required teeperature. 
Gn the contrary a nuaber of witnesses,whe lived on the prenises, 
testified that the rooms vere cold and uncomfortable, although 
the furnace was properly supplied with cozl. On this issue the 
waster found in favor of the defendant's contesation, vize that the 
furnace failed to heat the premises, and the meter's finding ves 
confirmed by the chancellor, and thie finding, somplainent cone 
tends, is sgainst the manifest weight of the evidence. fe are 
@learly of the opinion that the finding of the saeter ie net 
only not against the manifest weight ef the evidence, but is 

in acoordance with the weight of the evidence, 


Complainant seems to make another point that if as 
defencante contend, the furnace dic not heat the prewises, it 
waatheir duty to obtein exrerts to have it so changed or altered 
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that it would properly heat the premises and any expense 
incurred by thom in this respect, might be recouped from 

the purchase price. it is obvious that no mich obligatian 

was placed on the defendants in this exec. Uefendants exe 
pressly contend that they never acoepted the furnace ond the 
evidence sustains thie contention, ond in their sucplementeal 
answer they allege that the furnace aay be removed by the 
complainant at any time ond the evidence shows that they notified 
hio to this effect. The furnace never having been accepted. . 
by the defendants under the law, the complainant is net om 
titled to reaever. bal we Holt, 181 ikl, 435. 





The deoree af the Superier Court of Sook County 
is affirmed. 


ONES APPIRRU Ds, 


TAYLOR, Peds AND THOMSON, J. GONGURe 
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GITY OF CHICAGO, } 

Appellant, 

APPEAL PROM 
ve | MUNICIPAL COURT 
ii O9OITA 2 
fess 31 defies O 0 7— 
Appellee. ; 


Opinion filed Oct. 17, '23. 


wR. JUSTICR THOMSON delivered the opinion of 
the court. 


The defendant Mokrlane, being the owner and operator 
of a public taxicab in the Gity of Chicsgo, was arrested ond 
charged with operating it in violation of one of the ordéinsnees 
‘of the Gity, requiring that “every autosobile, eutooar, or other 
similar vehicle, licensed under the provigions of this article, 
ehall have the same of the owner thereof plainly painted in 
letters at least two inches in length, in the center of the asin 
panel ef the rear door of anid vehicle." Iseue waa duly joined 
on this charge and the matter was submitted to 2 jury, resulting 
im a verdict ef not guilty. The Gity ef Ghicage prayed an appeal 
to the Supreme Court of Illinois, fran the judguent entered on 
that verdict and that curt has transferred the case to this 
eourt. io brief has been filed by the defendant. We shell cone 
fine ourselvyce to a consideration of those questions urged by the 
Gity of Chicago in its brief filed in the Supreme Court, ef which 
this court may properly take cognizance, 


It appears from the evidence thet the taxicab, owned and 
operated by the defendant, contained the words “Morrison Hotel 
Taxicab Service” at about the center of the min panel of the rear 
deor om @ach side, At the top of the panel on each side aspeared 
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the nawe of the owner, "J. tiekarlane," In the course of 

the trial the court remarked that he considered thio a aube 
atantial compliance with the ordinance, At that point of the 
procecdings, counsel for the Sity was trying the case on the 

_ theory that the defendant's nane was on the panel at a point 
other then its center. In our opinion that theory was unten 
able as the trial court intimated. inter it wae urged that 
other matter appeared on the pemel, omd this at ite center which 
was not a substential compliance with the ordinance. Gn that 
issue the court instructed the jury. } 


In connection with the charge to the jury, the court 
instructed them that "the ordinance in question dees not state 
thet no namé but one shall be on the eab in question. Im this 
ease, even though you should find that eome other nawe besides 
his own appears on the cab in question, that would not warrant 
you in finding hia guilty ef a violntion of section 3 of this 
ordinanes. Seotion 3 of this ordinance provides merely that 
every antomobile, autocar or other aimiler vehicle licensed 
wader the previetons of this artigle shail have the name of the 
owner thereof clainly painted in lettera at least two inches in 
length in the center of the main panel of the rear door of anid 
vehicles" In our opinion such an instruction wea wrong and 
should not have been given. it wes obviously the intention of 
the City Council, ag the law making body of the City, to provide, 
by this ordinance, that the owner of » public taxicab or other 
@imilar vehicle licensed to operate on the streets of the City, 
should contain the name of the omer in plein letters on the 
sentsr of the panel of the rear door, so thet one, having cooxg- 
ion to know who was responsible for its operation, might ascer= 
tain that fact,~ and this at a glance, if necessary. It may 
hardly be said to be a substential compliance with the ordinande 
to have something other than the name of the owner appearing 
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at the center of the panel, even though the name of the omer 
appears at some other part of the panel. It appears from the 
evidence that NeErlane was standing in front of the Morrison 

‘Rotel with his taxicab at the tice he was arrested and pree 
gumably, from the evidence, he was engayed in their taxicab 
service, but, in our oplgion, that dees not alter the situs 
tion. The instructions complained of wore, to say the Least, 
misleading on the issue of whether the Lettering on the panel 
ef the defendant's taxicab amounted to 4 compliance with the 
requirenents of the ordinance. 


Over objections of counsel for the plaintiff, the 
trial court permitted the defendant to testify that he had 
talked with meabers of the Public Vehicle License Gommission 
ef the City of Chicago, who had teld him to lace his name 
et the point where it appeared on the panels of the car. 

While such evidence was inadmiseible on the issue of whether 
the defendant was opersting his taxiceb in violation of the 
ordinance, it might be proper te receive and consider it solely 
on the question of the defendant's good faith and in comection 
with the amount ehich he aight be required to pay, as a fine, 
in case he were found guilty. If received, the evidence showd 
have been reatricted to that issue by proper instructions. 


Vor the reasons stated the judgment of the Mend eiped 
Court is reversed und the cause is remanded to that court. 
JUDGHENT REVERSED AND CAUSE REMANDED. 
TAYLOR, Pod. AND O'CONNOR, J, CONCUR. 
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W. & MEYERS, doing business 
as W. B. MEYERS & CO., 
Plaintiff in Error, 
ERROR TO 
Ve MUNICIPAL COURT 


| OF CHICAGO. 
AVANDA ACKERLUND and LEANDER 


AGKERLUND, 4 9381I1.4.80%¢ 


Defendants in Error. 


Opinion filed Oct. 17, 1933. 


MR. JUSTIC’ THOMSON delivered the opinion of the 


COUT » 


The plaintiff brought this action against the deo 


-fendante forthe recovery of commiesions alleged to hare been 


earned by him as a real estate broker in connection with the 
sele of a certain piece of property belonging to the defendants. 
The appearance of both the defendants was duly filed, tegether 
with a demand for a trial by jury, andilater the defendants 
filed their affidavit of merits which was signed and sworn to 
by their attorney. About five months after the filing of the 
affidavit of merits, the attorney representing the defendants, 
after prover notice obtained leave of court to withdraw his 
appearance, and an order was duly entered te that effect. 
Nearly a year efter that, the oase was reached in its regular 
order for trial, but the defendants vere not present nor were 
they represented. The slaintiff being in court with his wite 
nesses and ready for trial, s jury was called and the plaintiff 
presented his evidence, resulting in « verdict in hie faver in 
the sum of $625.00, on which judgnent wae duly entered on 
January 3, 1921. . 


On Merch 11, 1921, wore than sixty days after the 
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entering of judgaent, the jefendant, Amands Ackerlund, filed 

a petition or affidavit on behalf of herself and the othe 
defendant who was her husband, im which she represented that 
she had retained a lawyer, ather then the one who had origin- 
ally filed her appearance in this case, who was to represent 
her in the trial of the case, and that the latter hed told 

her he would advise her as to the time ond place of the trial. 
She further set forth in this petition that she had net been 
informed that the case was reached for trial on Jenuery 3, 
1921, and that her lawyer did not appear in court in defense 
of the oase at that time and that judgwent hed been entered 
against her and her husband; that she had no asans of ‘knowing 
when the case was going to be reached and had relied upon the 
asourance of her sttorney that he would watch the case and 

‘Let her know when it was to be reached, and thet she received 
no notice in that regard from him and for that reason was not in 
court when the cage was reached. The remainder of her petitiog 
set forth the defenses which she alleged she hed to elaintiff's 
Claim. Upon the filing of this petition and over the plaintiff's 
objection, the court entered an order opening the judgment, die 
reeting that it stand as security end that execution be stayed 
until further order of the court. 


Later an order was entered vacating the judguent and 
when the case came on for further proceedings the plaintiff 
announced that he hed nothing further to present and thet he 
elected to stand by the record as it hai been made. Whereuvon, 
the court diemissed the plaintiff's suit, for want of pros¢cue 
tion, end entered judgment in fever of the defendant as in a 
eaee of non-skit. By this writ of error the plaintiff seeks 
to reverse thie judgarnt. 
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Seotion 21 of the Municipal Court Act provides 
that "If no motion to vacate, set aside or modify the entry 
ef such judgment, order or decrve, shall be entered within 
30 days after the entry of such judgment, order or deere, 
the same shall not be vaonted, set aside or modified excepte 
ing on appeal or writ of error, or by a bili im equity, or 
by a petition to auid Humicipal Gourt setting forth g@wrounds for 
vacating, setting aside or modifying the same, which would be 
sufficient to cause the same to be veeated, set agide or modi~- 
fied by a bill in equity." It is elements. that to be suffie 
cient to cause a judguent to be vacated and set agide, after the 
term, the bill in equity must eet forth facts conetituting « 
meritorigus defense and also facts showing diligence on the art 
of the defendant. Zach of these elements is as necessary as 
the other. The petition filed by the defendant, Mire. Ackerlund, 
in this case, not only fails to show diligence om her part but 
demonstrates a lack of it. No question is raised as to the 
regularity of the withdrawal of the appearance of the attorney 
who represented the defeniants in the case at bar originally. 
From the petition it appears thet after the withdrawal of the 
attorney, Mra. Ackerlund arranged to have another lawyer réepre= 
sent her and her husband in this case. for some reason which Le 
not disclosed, he failed to do so. It ig alse slemental that they 
are bound by hie negligence. 


It furthermore appears from the record that on the heare 
ing which was had upon the filing of this petition to vacate the 
judgment, the lawyer who hed originally represented the defeniants 
in this case, was oalled ag a witness an? waa interrogated by the 
court, and, among other things, he stated that sometime after he had 
Withdrawn from the ease and had advised rs. Ackerlund that he 
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would not represent her, he happened one day to be looking 
over the record of judgments in the Municipal Court, as pub- 
lished in the Municipal Court Record, mid he noticed that 
judguent hai been entered against the defendants in this 

ease. Whereupon, he called lira. Ackerlund wp and told her 
that judgnent head been entered and advised her to take the 
matter up with her present lawyer, right away. Thereupon 

re. Ackerlund told him he was 2 liar and that no judgment 
had been entered and that the matter was being taken osre of. 
This evidence-is net disputed and it would seem to be quite 
elear that nothing whatever was shown to excuse the negligence 
ef the defendants, both his failing to provide for prover ree 
presentation in this case before judguent, ond in failing te 
make any effort to have*the judgrent vacated, until more than 
60 days had gone by, in spite of the faet that one of the dee 
fendanta had been advised that judgment had been entered, the day 
after it had been so entered. 


The triel court erred in vacating the judgment which 
had been entered for the plaintiff. The judiguent appealed from 
is, therefore, reversed and judgment for the vleintiff ie entered 
in this court for $625,00, with interest from January 3, 1921, 
the date of the original judgaent. 


JUNGMENT REVERSED AND JUOGMENT HEREe 


TAYLOR, ‘Bide AND O'CONNOR, J, CONGUR. 
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Appellants. ) ae 


Opinion filed Oct. 17, 1923. 


WR. JUSTICS THOMSON delivered the opinion ef 


the SOUTte 


By this appeal the defendants seck to reverse 


® judgaent for the auz of $200,00, resovered by the plain- 


tiff if an action based on & Slaim for real estate commis 


sions. 


The pleintiff, Adamowski, was in the reel estate 
Dusinega. He had an asciatant named, Majewski. Title to 
the property in question was in Urbanski. I% vould seem from 
the testimony in the record thet Riedel was « cantrecter xe 
had built os number of bungeicws on Urbaneki's proeerty, ond 
among them waa one on the lot in cvesticn. A ty. om? Ere. 
Burkhardt became the purchasers of the property, taking title 
from Urbanski, closing the deal through & real estate agent 
named Hinkley. It is the coeition of the plaintiff thet he 


wae the means of interesting the Surkhardts in this property 


and that he ia entitied toe his commission. Originally he 
brought his action against Urb=snski and Riedel end also the 
Burkharéts but Later the tee furkhardts were disuiased out 


of the onse. 
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Two questions are invelwed on this appeal. The 
firet relates to the right of the vlaintiff to the commis~ 
sion which he oleimes and the second has to do with the ques~ 
tion of whether the two defendents against whow the judgment 
wee rendered, are jointly liable. 


From the teetimony 14 anpeara that in July, 1921, 
the plaintiff's assistant, Nejewaki, wis in thenecichborhood 
ef the property, wnich was ultimately purehssed by the Gurk< 
hardte and at that time he bad « talk with the defendant, 
Riedel, regarding the pieces of property in question ond alae 
another pleoe; Riedel anying thet he had two buildings on 
these pieces of proverty, under construction, «nd he aaked 
the plaintiff's assistant to try and 9@11 thee for hia, give 
ing him all the partiqwlars, releting, among other things, 
to the price and the amount of essh that would be required 
from a purchaeer, ond in this conversation Sledel said thet 
he waa the owner of these buildings. Following this, the 
Plaintiff's assistant duly Listed the proserties in the 
plaintiff's office. 


In the month of September, the claintiff, Adawowski, 
wet the defenicut Urbanski ond the latter at that time gave the 
plaintiff a memorandum of these sage treo pieces of property, re~ 
questing him to wake o gale of then if possible. “hen the plisin= 
tiff reached hie office he gave his aecistant a nemoranduan of 
these properties and the assistent then told him that he had liste 
ed these properties oreviously. Upon the plaintiff asking hie 
aseistent where he sot the properties he stated thet he got thea 
fron Riedel. The plaintiff testified that when Urbanski Listed 
the property in question with him, he »laced s price of #7560,00 
on it. 
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Om October 4, 1921, Us. and Mre, Burkhardt went to 
the plaintiffs office in search of a piece of property which 
would suit them. ‘Several pleges were submitted, and among others 
the property in question, the plaintiff's assistant going out 
to the property and whowing it to the Burkherdts. It ws apoare 
eutly what they were looking for and they were told what the price 
was and they then asked the pleintiff's assistant to get in touch 
with the owner and get the reck bottom price, and he stated he 
would de so. The Surkhardts explained that they were considering 
another pleve of property and would be obliged to aske some dee 
finite anewer to the real eatate man who wag handling it, that 

evening sani they wante? to get the bottom vrice on the property 
in question before that tice, end olaintiff's assistant stated 
that he would try to get it for them. It aypoeare from the evie 
‘denee that he made a number of ettempte that afternoon to reech 
the defendant, Riedel, but without success. That evening the 
Burkhardts went to the other real eetate man above referred te, 
Uy, Hinkley, 2nd eteted that they wanted te “aancel that other 
plece of property", snd he asked why ond they exelained that they 
had an oprertunity to buy the property in onestion and Hinkley 
wanted to know at what price 1% had been offered to them and 
they told him end he stated he had the property Listed at a 
lewer figure. The next morning the Surkhardts viaited the pro= 
perty im question with Hinkley and the defiant, Riedel, after 
which they returned te Hinkley's office and signed the contract 
to purchase the property o% 96890.00, 


it further eypears from the evidence that in the mean= 
tine on the evening of the day the Durkhardts visited this pre 
perty with the plaintiff's asciatant, the pisintiff reached the 
defeniant Riedel over the telephone aud told hix about the trange 
action involving thepessible purchase ef the property by the 
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Surkhardte and agked him whether he would reduce the price 
and the plaintiff? teaiified thet Aiede] anid thet if "he 
could get $4500.00 in gash that he had in there, he thought 
he could reduce the price but he would have to take it up 
with Hr. Urbanaki's office first." The plaintiff teatified 
that Riedel told him to get the Surkhardts over te his offies 
thet night and thet later the cefendant, Riedel called him 
up and stated that he wae over et Hinkley's office and that 
the Burkhardte were theres 


After the plaintiff had closed his ease the defend= 
ant Riedel took the stand and in the course of bia testimony 
stated that aometine in the month of July, be teld the plaine 
tiff or his assistant thet he might liet these buildings, one 
~ ‘being the property in question, and he gsve him a price of 
#8800.00, and that later he listed the property with Binkley. 
AG this time there wae intreduced in evidence « letter fros 
Hinkley to the cefeniant Riedel, dated Ooteber 3, 1971, in« 
forming him that “Te have submitted your bungalows ° * * te 
the following prospective buyere*, naming a wanber of pareons, 
one of whom was "A, Surkhardt®, presumably the sane party whe 
ultiaately purchased the property. “hen Surkhardt wes on the 
atend testifying far the plaintiff, he eag asked whether the 
property in question had ever been gubsitted to hia before 
he oalled at the plaintiff's effice, and he aaid it had note 


On this sonflicting evidence we are of the opinion 
that the trial court wae justified in concluding that the 
plaintiff was entitled te bia comwsiegion. At least, we would 
not be warranted in saying that «a finding to that effect is 


ageinet the manifest weight of the evidence. The teetinony 


submitted by the plaintiff tended to show that both Urbanski 
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and Riedel listed this property with the plaintiff and the 
plaintiff first showed it to Surkherdt ani was endeavoring 

to get in touch with Riedel and get the rock bottom price, 
when Burkhardt aaw Hinkley in connection with another piece 
of property he had been considering, «nid then Hinkley Learned 
that the reason thet deal wee being discontinued was thet 
Burkhardt bed an opportunity to purchase the property in quese 
tion, whereupon Hinkley jumped in and glowed the deal. 


On the question of whether the evidence is such es to 
support a joint judgnent ageinst both Urbanski and Siedel, we 
are of the opinion thet it is. The title to the property in 
question way have been in Urbaneki but it would seem from the 
testimony submitted in behalf ef the plaintiff, that the defend» 
ant Riedel, had on interecat in thia proverty. Soumeel fer the 
‘defendants points out that Burkhardt testified thet he undere 
stood Riedel was the contracter. Although Riedel took the 
stand, be did not deny the testiaeny of the slaintiff*s egsiee 
tant to the effect that he had represented himesif te be the 
owner end vhile that wight not be sufficient to bind hin under 
all the clrounstences, to pay the oommiasion, there is euffie 
cient in the testimony, in our judgment, to warrant the cone 
clusion that he waa jointly interested in this property, with 
Urbanski, end in its improvement and eale. It is significant 
that he told the plaantiff when the latter reached him over the 
telephone, on the evening of the day the plaintiff's office had 
introduced the Burkhardte te the property, that if he (Medel) 
"sould get $4900.00 in onsh that be hed in there he thought he 
gould reduce the price but that he would have te take it up 
with wr. Urbanski's office first." 


The lew which @pplies to the right of a real eatete 
agent to his comission, and to the question of who mey be liable 
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for these comsiasions, is well settled, but it is often diffie 
oult to comprehend the facta presented im controversies ef this 
kind, that arise between brokers, owners and other interested 
parties. Om all the facta presented by this recerd, which we 
have set forth rather fully, it is our opinion that the judgment 
for the plaintiff against beth the defendants wae warranted. 
The judgnent for the plaintiff is therefore affirmed. 


IUOGMANT AFPIRURD, 


TAYLOR, P.J, and O'CONNOR} J, CONCUR, 
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HARRY 0, PARWELSE, 

Appellant, 

APYEAL FROM 
Ve MONTCIPAL GOURT 
OF GHICAGO, 

J. Ae MAG PARLANE & SOM, a a Paes 
foing business under the gaoitione GUS 
name of Hotel Kenmore, ——— * 

Appellee. 


Opinion filed Oct. 17, 1923. 


RR. JUSTICN THORGOR delivered the ocimion of the 


eourt. 


The plaintiff brought an action of replevin ageinst 
the defendants for the purpose of securing possession of certain 
of his personal property, consisting, for the moat part, of wear 
ing apperel, dishes end cooking utensils, whick wers being held 
by the latter, who claimed an inn-keepers lien, to secure a bal- 
anee due thes from the plaintiff on the rentol of rowme which 
he and hie wife hai been oecupying. The only issue considered 
in the trial court and the only one involved on this appesl, hav 
to do with the question of whether the relation existing between 
the defendants and the plaintiff was that of innkeeper ond guest. 
The trial court, who heard the evidences without « jury, held 
thet the defendants were innkeepers end that the relation ef 
innkeepers and guest had existed betwedn the parties ond that, 
therefore, the defendants were entitled to an innkeepers Lien 
on the property in question. ‘he property, having been turned 
ever to the plaintiff, the judguent ess to the effeet that the 
plaintiff pay the defendants $77.86, within 30 days or in default 
thereof, thet a writ of zetorno habente issue for the property 
replevied. fo reverse that judgsent the plainti?f hae perfected 
this appeal. 
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It appeare from the wvidence thet the plaintiff we 
a watch and clook maker end that he hac yreeided in Chicago con 
tinuously for 16 years, He saw om advertisement in » Shicage 
newapaper advertising furnished apartwents for rent - these bee 
ing the apartments of the defendants. The so-enlled Hotel 
Kenmore conaiate of 2 number of apertwent buildings, loceted 
at 4619 - 4628 Kenmore avenue, in the City of Chiesgo, ond sleo 
at 4640 Kennore Averme. Between 4628 ond 4640 Kenmore avenue, 
there axe a number of other bulldings, net connected in any 
way with the eoteblishuent of the defendants. "hen the plein- 
tiff anewered the advertisezent and rent te the vremises of 
the defendents, he aeked the clerk in charge if they head any 
furnished apartwents to rent and he stated they had. As # 
result of this visit, the olaintiff rented a three reom fure 
nished spartment in the building at 4640 Kenmore avenue, for 
_@ period of three months at « rental of $75.00 per month. 
The three rooms consisted of dining room, bed room ond kitchen. 
The plaintiffs took sll their meale in their apartment and did 
their own cooking end «lao did the werk of cleaning the apert} 
mente No restaurant or cafe was mainteined on the premises of 
the defendants. 


it further avseara from the evidence that the plain- 
tiff paid«the firet two monthe’ rent but was wnable to pay thet of 
the last month, fhe plaintiff testified that he told the clerk 
that he wes out of a position and would be obliged to get « 
cheaper place in which to live; that he was willing to sign a 
note for the last month's rent, ond pay the amount as soon os he 
could get om his feet. Plaintiff prepared to leave and had his 
personal effects on 4 wagon in the alley, when employees of the 
defendants seized them and took them beck inte the building and 
refused to turn thes over to the plointiff. 
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The evidence further above that a regiater was kept 
in the hotel and the plaintiff regiatered at the tice he moved 
in. A copy of the innkeepers’ Law was posted om the inside of 
the entrance door of the claintiff's apartaent. 


It would seem elear from the foregoing, that the 
plaintiff wae not 2 transient guest at the hotel of the de- 
fencdante. He was « permanent resident of the city wad what 
he contracted for waz not the accowsodations of on innkeeper 
but a furnished spartwent, for a definite periad of three 
months. A specifie agreement wag ontered into betreen the 
parties for the furnished apartment for the definite term, 
ata price of 875.00 per month. one of the circumstances 
are present ehich go to make up the relations of innkeeper 
and guest, and in our opinion the trial oourt erred in holde 
ing that such relationship existed. Vigeant v. Melaos, 140 
Tli. Appe 644; Glitford wv. Gtafford, 145 Til. Amp. %47; 
Moon v. Jaxlan, 147 Til. App. 293; Grey v. Drexe i 
Sa. 146 Til. App. GO4; Miles v. 
Ill. App. 4406. 






For the foregoing rensons, the judgeent of the 
Municipal Gourt is reversed. 
JSUGQNENT Ri VERSED. 


TAYLOA, Ped. AND O'CONNOR] J. CONCUR, 
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Gpinion filed Oot. 17, 1925, 


BR. JUSTICE THORSON delivered the epinioy of 
the court. 


By thie appeal the complainant, Mrs. Broach, gecks te 
reverse a deeree of the Superior Gourt of Sook County, which 
austained the demurrer filed to her bill, by the defendants, and 
dismissed her bill for want of equity. 


Mira. Brach xe the owner of tro sliecesa of real estate, 
both improved with large apartewmt buildings. For tonvenience, 
we shall refer to these pieoss of property as pereels A, and 3. 
fonetime in the apring of 1991, Ure. Brach ode 4 contract with 
one Williams, wmder the teres of which ahe agree? to sell, and he 
agreed to buy, Parcel A, for a total consideration of $945,000.00, 
gubject to an enemmbrance, seoured by a firet mortenge, snounting 
to $122,000.00, and another encumbrance which was to be seeured 
by 2 second mortgage, to be placed on the property by ire, Brach, 
in the sua of $78,000.00, The contract provided that the bsjence 
ef the considrration was to be made by Yiliiame paying “re. Srach 
$20,06°.00 injeash and $25,000.00 in purchase aoney notes, to be 
a¢oured by William's trust deed covering the property. This cone 
tract of purchase and sale provided thet, as part of the sonsidere 
ation for Mre. Srach entering into the contract, illiams undere 
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took and agreed to execute ® managewent contract, at the tine 
the deal was closed and the warranty deed was delivered to 
Williams, under and by the terms of which management contract 
Williams was to constitute one Upton ag his agent to manage the 
building ani the property, colleot the rents and so ome 


About the eame tines, Mrs, Broach made a similar con 
tract with one Blair, covering Parcel B., wnder the terms of 
which she agreed to sell and Blair agreed te buy, that property 
at & total consideration of $232,500.00, subject to a first 
encumbrance of $142,500 and a second encumbrance, to be placed 
upon the property by Ure. Brach of $75,000.00, ond the balance 
of $26,000.00 terbe paid by Blair in cash. 


OniJdune 21, 1981, these deale vere congumated.. On 
“that dete, Williams assigned his interest in the sontrect, eover= 
ing Parcel 4., to Blair and Slair assigned bis interest in the 
contract covering Puree] &., to one Powers. at the same time 
Ure. Brach executed and delivered her warrenty deeds to the last 
naged parties, one covering Parcel A to Blair and the other, cover 
ing Parcel B, to Powers, The respective grantees thereupon exee 
cuted the so-anlled management or agency contracts, referred to 
in the warranty dceda,y wader and by virtue of which, they appointe 
ed Upten ae their agent to manage the buildings located on these 
two properties. Under these contracts, Uptonfs agency wes to 
extend from July 1, 1921, to April 30, 1023, and thereafter wnitil 
terminated by 36 days notice by either party. % the reverae sides 
ef each of the agency contracts there was a power of attorney, 
signed by the aforementioned grantees of thease two properties, 
authoriging the said Upton, as agent during the existence of the 
ageney created by the contract, to execute, renew and terainate 


the leases of said premises, or any part thereef, in the name of 
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the owner end on his behalf, for auch rentals and perioda, and 
for such tera and conditions as might seem advisable to the agent, 
and aleo authorizing him te prosecute sults for rent ar poos¢asion 


of the premises ani to compromise Glaing for rent and possersion. 


On Cetober 27, 1971, Blair and Powers conveyed these 
two properties te the defendant, Swarthout, ond in each ease 
the deeds of conve ymae rere specifically made eubject te the 
management contrsetea theretofore entered into by the reepective 
parties in these deeds, with Upton. After thus esquiring title te 


. the properties, Swarthout olaised the right of terninating the 


agenoy contracts, and he notified Uston of such tereination, 
securtd possession of the leeses covering the prasiees: im the tre 
parcels, and appointed the other defendant, “atteaon & Gonvan, Inc, 
to manage the properties, and that corporstion oroeceded to sesume 
their managesent. Thereupon the complainant, Mrs. Srath, filed her 
bill in equity, setting up the foregoing facts end preying that the 
leases of the premises in these buildings be returned by the dee 
fendent, Swarthout to UVeten; that a receiver be appointed and that 
the defendants be enjoined from asswaing or attempting to assume 
the sanagesent of the croperties, and from interfering with their 
management by Upton. The defendants filed # general demurrer te 
this bill of somplainant, snd after a hearing on the ieeues theree 
by raised, the shencellor sustained the demurrer and entored a de» 
ore¢, diaziasing the bill of complainant for want of equity, to 
reverse which, she hes perfected this appeal. 


It was alleged by the complainant in her bill, in con- 
nection with the averments referring to the agreement of her grantees 
to execute the agency contracta, constituting Upton the ageat of 
these properties, that "it was the intention of the parties that said 
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premises should be aanaged by said Upton, to agsoure preper manage- 
ment and to keep eoid presises in good and rentable condition, and 
rented, ao that the income therefrom may be aufficient to pay the 
encuabrances, beth principal and interest, on said premisea, as 
the same might respectively mature ani especially to pay the 
encumbrance evidenced by the orincipal notes to be executed by the 
complainant under the terme of said contract (of aale to be executed 
by hex) eo a8 to protect and indemnify the complainant against 
personal liability thereunder." Gomplainant further eet forth 
in her bill that the agency contracts in queation, each included 
& paragraph reading se follows: 
"It ic understood and agreed that the owner has 
aequired title to the shove descrived prasises by deed 
from Emily Upton Brach and Edwin J, Breach, her hushund, 
bearing even date herewith, and e@ a part of the considers 
ation for the execution end delivery of said deed the asid 
owner hag agreed to enter inte the above and —— 
ageney contract to asaure proper management of gaid build 
ae go ne to enable the payment of principal and interest 
@r encumbrances on said premieen for which enid Emily 
Upton Breach is lieble.* 
Most of this contract consisted of « printed form, but 


the foregoing paragraph was typewritten. 


Gomplaingnt further ealieged in her bill of sompleint 
that in order to protect her and indemnify her eeuinst personal 
liability or any deficiency which might arise under foreclosure 
proceedings, she wae entitled to have the wanagement of the proe 
perty ig question, eomtinued by Upton, pursuant to the terms of | 
the management contracte, snd "that she is informed and believes 
and sO avers and alleges the fxot te be, thet said Rebert %. Sisir, 
Richard Powers end Stephen KR. Swarthout are, ond each of them ia, 


insolvent." 


Bo far as the agency contracts with Upton referred te 
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the disposition to be mide by him of the income from these 
properties, which he was authorized by the contracts to col- 
leet, im the way of rentals, they provided that his oaxre and 
anagenent of the prenises was to include the employeent of 
labor and purchase of supplies and materiale necessary for 
proper operation and maintenance, ord-ring and eupervigcing 
ordinary repairs and deeorating, snd alse when requested in 
writing by the owner, the ineuring of the premises and payment 
of taxes and asaesaments thereon, and the contracts further 
provided that "The Agent shall render to the Gener at regular 
reasonable intervals to be designated by the ower, detalled 
atatements with vouchers for the disburgeaents, and remittance 
for collections, lees disbursements muds, indebtedness inqure 
ved undex the authority hereof, and any coamiesions or other sine 
due the agent. 


In support of the deeree appealed from, the defendents 
contend that the saliegetion contained in the bili to the effect 
that "it was the intention of the parties that eaid premises should 
be managed by gid Upton to asaure proper management and to keep 
said premises in good ond rentable condition and rented so that 
the income therefrom might be sufficient te pry the encumbrances, 
both principal and interest, on said oremiema as the same micht 
respectively mature and especially to pay the enaumbronce evidenced 
by the principal netes to be executed by the complainant under 
the terms of eaid contract so as to protect snd indemify com _ 
plainant ageinet personel liability thereunder," ite merely a 
gonolusion of the pleader andfurther that it does set find support 
in an examination of the documents involved. In our ovinion, 
that contention is net sounde 
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The contracts of complainant with her grantecs 
and the deeda from complainant to her grantess, these from 
the latter to defencent Swarthout, and the so»enlled agency 
contreetea, should all be construed together, Pelesey v. Eleugen, 
257 Ill. 403; Bileom v. Roote, 119 Til. 378. Im the contracts 
exeouted by the esuplainant with her grantees, it eas provided 
that the agency contrasts vers to be entered inte as a special 
consideration for the execution of the sontracte by complainant 
and of trust deeda ond promissory notes in connection with second 
mortgages "and for the purpose of ageuring complainant" as the 
bill alleges, "the proper eanegewent of said real estnte se 
that the same should be kept in good and rentable condition and 
repair, and rented, so that the income th reof might be auffig 
¢ient to pay and discharge the encusbrances upon caid presises 
as and when the gawe should asture, so that by the payment there= 
of complainant might be relieved from personal ilability for 
the payment of" the second mortgage notes to be executed by her. 
We have heretefore set forth the amterial provisions of the 
agency contracte. These contracts tere duly recorded, « Tew 
days after they were executed, fhe warranty deeds from somplain= 
ant's grantees to defendant Swarthout were, the bill elleges, 
“by recital therein, expresely ande subject® to the eaid con= 
tracts. Those management or aceney contrscts specifienlly eet 
forth that *it is wnderetood and agreed,” that ‘aa « part of 
the consideration for the execution and delivery" of the warranty 
deeds from complainant to her areuntees, thelatter have agreed to 
enter into the acency contracts, "to asaure the proper manage- 
ment of asid buildingh, go ax to enable the payment of the en=- 
gumbrances for which colsplainant was tiable. ‘“e are unable te 
agree with the contention of defenisnts thst the agency contracts 
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contain provisions inconeistent with the recitiation just refer- 
red to. It wae not necessary thet the agent nomed in the manage 
ment or agency contracts should or might apply the rents to the 
payment of the encumbrances ag and when they matured, or that 

he was t allow the rents to accumulate and constitute a sink- 
ing fund for the purpose of amortizing the second mortgage obligs- 
tions, t© make the contract cencistent with the provisions of the 


typerritten paragraph. 


Under the teraa of the agency contracts and the 
powers of attommey executed in connection therewith, it was 
the duty of the agent to procure tenants, negotiete leases, 
Yeep the premises rented, "for such rentals and perieds and 
upon euch terag end conditions as aay seem advisable to the 
agent"; to sue for rent or possession, and te compromise claims 


for rent or possesaion, and to esre for and manage thevprenises 


generally, euploying the necessary lnbor,- and all this, a9 
recited in the contract “to assure the proper managewent" of 
the premises. It seeme quite clear that if all these things 
were done properly and by 2 capable agent, it "would enable the 


_ payment of* the encumbrances, as the contracts recited woe the 


object of the “proper management" of the premises, thue orovide 
ed for, even though it was not provided thet the agent waa te 
pay the encumbrances directly out of the rents but was to remit 
the net rentals to the owners from time to time. 


It was certainly in the interset of the comlainant 
that these properties be munaged by 2 espable agent in whom 
she hed confidence. The agent passed on the desirability of 
all tenants, and under the power of attorney and agency contract, 
he fixed the Lengths of the terms of the leases and the aucunts 
of the rentals. These mtters affected vitally the "proper 


wanagement® of the premises, and if thesanagement was proper it 


f= 


~setet gewt soiteltiover acd? dtiv tastelssoost asnciaiverq altadmos 
~syonen od? ai bomen taoge add gad? yrasesoes fen tay 31 ot ber 
od? of ataex ect yloue triyim te bluode etoutiaad yoaege TO tae 
todd me hexaten youd nedy bao an eeonendevom edt Yo tanmyeg 
nis a etutitono: bon staiumoon of afacs ed? sogin ie esmn_od 
=2G bide tmagttom baocem oft gxiaitrome Yo sacqymg edt net dawt gal 
sit te auniaivets oft dtie taegetanas Pearteon adt adem of eens 


ett San efocztnen youeys oft Yo cetad odd rode = 
nae td vitiworedt xotfoscnoo at batvoaxs ysamosts Yo atendg 
seeoeal wiaiteger ,siaanet oximorq of tnsye of? to Yad sat 
bas ehotrec bas vintaet hue vol" begatr sentdore ott eee 
ex? of ofdeutrba mess ae us eacltibacs dar waza dowe doqu 
enlate walnerques of ba .wolanesnoy x9 faery Tet sim et —X 
eeclasrqred? sgeoce bas rot exo bP Sas yaotnenteod to tae 20% 
as yeidt ffs bas -,rodel yrenennea at gatyolqwe ,yfLereaeg 

Yo “teomescune Teqerg off etvnes of* foartues off al bedlost 
” gpschid wood? fhm YL Sead teete othus sues ef .wedluety Bat 
od? eldsae bider” P2 tape eldsqon » ye Ane YTkoqere eso orew 
dd? wae hodloey a¢eerenve off as ,evomerdewond off “Be eeeylg 
“eBivorg awit ,serhwore od? Yo “tstsanyanen taqese” ont te tobtte 
of how taege a¢ fac? bebtworg tem vex $2 Giwodt cows eet Be 
qpont ot bor tud atmex oft he tuo yftoorth baonendmaas oft Yaq 
vente of oait mozk exene Sti of alates tem vs 


iM aien¥ 

. temakaiques ef? lo deormeat off mi qlaletroo ser fh. 
vode aL gangs aldagea a YO beganna od aslgxegexq seed? tadt 
Leo Wiilderived off mo heeeag amage oct  .somoblinon Sad adds 
stoastMmo Yous bes Yamiodsa Yo tenor act odes bas .ufanapy Ife 
wavoms ed? hes soagol oG? Le sana? df to adtgool ods bextt ad 
eho emeTg" a6? YLintiv hetoethe sxetta oned?  .wietawr ode to 





“tie 


would materially tend to “enable fhe payment of the encoumbroances.* 


The execution of these management or agency contracts, 
having been a part of the consideration for the conveyances from 
eomplainant to her granteas ae specifically set forth in the con= 
tracts thenselves, which wore later recerded, and the convey~ 
anees by such grantees to the defendsnt Swarthout, having been 
made expressly gubject to these contracts, our Spinion is that 
the complainant hed the right to the relief prayed for in her 
bill of complaint. The saituation presented hers, so far as the 
ageney contract ani the power of attorney aceompanying it are 
concerned, is quite similar to that imvolwed in Hider v. Ridey, 
114 Ill. Appe BOS, in which csee this court held that the defend« 
ant should be enjoined fram her atiempt to eancel ber contract 
and revoke her vower of attorney. 


fhe defeniant Swarthout, having acquired the oroverty 
with notice of the agency or mantgenent contracts, and by deeds 
which were expressly made subject to those contracts, if of 
course follows that complainant would have the same righte as 
against him, under them, ag she would have egeinst hie grantors. 
Shevin v. Dougherty, 165 Ill. Appe 426. 


Yor the reasonea ateted the decree 6f the Superior dourt 


ia reversed and the eause ie remanded to that courte 


ORCREE REVERSED AND GAUGE REY NDR. 


TAYLOR, Ped. AND O'COMIOR, J, CONGUR, 
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RZ E. ABBOTT AND fT. GC. THIN, ) 
doing business ag Abbott & Irvin 
Goal Company, 
Apoelianta, 
APPEAL FROM 
Ve MUNIGIPAL GOURT 


OF GHIGAGO, 
JOSEPH A. KRUG, doing business ae 


Krug Brothers, ue. > Se 
Appellees 2 31 Lelie UU 8 


Opinion filed [ct. 17, 1923. 
MG, SUSTICK THOMOOM delivered the opinion of , 


the court. 


The plaintiffs, doing tusiness as the Abbott & Irwin 

= Yonl Company, brought this contract action in the “unisigal Court 
of Chicago, against the defendant, Krug, ® retail conl desler, te 
recover a balance alleged to be due thea on. the sale of 12 eare of 
eoal, under the terns of a contract between the parties, at the 
contract price of $5,50 per ton. The total azount alleged to be 
due is $2009.03. The position of the defendant as set forth in 
hie affidavit of merita wae thet the corl shipped was below grade. 
The contract e#lled for fifth and eixth vein Indiens ron of sine 
coal, snd the defentant contended thet the coal shipped eas 

net the quality contracted for, but was, for the west pert, 
sereenings. The defendent admitted being in the plisinti?fé' debt 
to the extent of the market value of the coal received, of that 
quality, which wae stated to be (1263.57. Issues having been 
joined by these pleadings the court entered judgment in faver of 
the plaintiffs for the sum of $1263.57, thus adsitted to be due, 
and the record shows the payment of thet ascent to the plaintiffs 
by the defonient, in open court, and acknowledguent by the plain= 
tiffa of thepszyment of the judauent. The iecues involving the 
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balance of the vlaintiffa' olaix were submitted to « jury, reaulte 
ing in a verdict for the defendant. Judgment followed nonordingly, 
toe reverse which, the plaintiffs have perfoocted thin appari. 


There in some argument in the briefs on the question 
ef whether the contract, on which the plaintiffs based their 
action, waa ever concluded between the parties. If would seem 
to be clear from the evidence in the record that the contract 
came to be in full force and effect. ‘That it was executed by 
the defendunt ie admitted and likewise, thet the rlalintiffe 
made shipments under it andthe defendant received these shige 
. mente and remitted to the plaintiffs in full paynent of at 
least one of theue 


Beyond the question ag to whether the contract in 
“q™aeation wae consummtedysthe case went to the jury, thore 
were twe issues involved. The firat had te do with the ques 
tion of whether the ooal shipped was of the cunlity ealled fer 
by the contract, in which cage the olaintiffe wo id be antitied 
to the contract price. The second involved the question of 
whether, in case the jury concluded that the coal shivped was 
not of the quality coiled for by the contract, the smounte 
which the defendant hod paid te the plaintiffs represented the 
market value of the coal received by the defendant, sa the 
latter alleged was the case, in his olesdings. 


It 12 the position of the slaintiffe that the finding 
of the jury on the first issue wae againet the senifest weight 
of the evidene, and that there ie no support of the verdict, 
on the second iseue, insemuch as the dedemiont feiled to show 
Dy his evidence Phat the market walue wag, on the dates of the 
various shipments, of coal of the quality which the defendant 
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Gluimed the shipments consisteds?, 


We have euxefully concidered all of the evidenee 
ae we find it in the record and, im our opinion, such evidenee 
as may be said to support the verdict ie quite unsatisfactory 
on both of the ismues referred te. Theres is some evidence in 
the record on the question of themarket miue of sorecnings, 





covering the period of thewe shipsente, but it ia not what it 
should be to properly support the defondent's case, But, we 
would not be inclined to disturb the verdict on that sround if 
we were satisfied with the evidence we find in the record on 
the other issue , nawely, the question of whether the coal, con 
atituting these thirteen shiguehte, wos mine run coal ag called 
for wider the contract. uch of the evidence on that issue, 

a6 we read if in the record, supperting the defenient's contane 
tion, ie not convinging. 


On the question of the merket value, the defendant 
started to submit testimony covering the date of each shipment, 
when the trial court interrupted ond agked the witness whether 
the market value varied over the period in question, which oovere 
ed parts of the months of Septeuher, Oetober «nd Hovember, 1970, 
and he replied that it varied to the extent of about 04.00, the 
minimum being in the neighborhood of $3.00 snd the sexiaua being 
in the neighborhood of 95.00. A variation to that extent, with 
such a mainusum ond maximum, ie 2 meterisi variation. The witness 
docu uot seem to have been interregeted further and there ie ne 
testimony as to what the market velwe was, on the various dates 
involved, vith the exception of the first tro or three. 


We hold, therefore, that there is not sufficicat teeti- 
mony ia the racerd te support the verdict for the defendant, ine 
Volving as it does a finding that the defendimnt's obligation ras 
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merely to pay the market value of soreenings, and that the paye 
ments he had wade, met that obligation. Age the case is to be 
remanded for another trial, “¢ ahell not comment on the merits 
of the other issue, eo far as they are indicated by the evidence 
we find in the record. 


The judguent of the Municipal Court ia reversed and 
the esuse is reuanded to that court fer a new trial. 


JUSGHENT REVERSED AND GAUSE . 


TAYLOR, P. J. AND OF CONNOR, J. CONGR. 
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JANES PERCIVAL PIO, ) 
Appel lee, 
ALPRAL PROM 
Ve MUNICIPAL QGURT: 


OF CHiIGags, 


Me E. MARTIN, 2 831 1 A oR ¢) 8 
A. Ases YU 


Appellant, 


MUR, JUSTION THOMSON delivered the ovinion of 
the sourt. 


The plaintiff, Pic, took judgment by confoseion ageinet 
the defendant tartin, on a fwigment note for $300,00 drawn by 
Martin to the order of "myself" an? duly endorsed, the amount of 


the judgment being $260.00, including attorney's fees and costs. 


Judgaent was entered on Geteber 19, 1921. Om April 7, 1922, the 
éefendant mde a notion to vacate the judgment, which sotion was 
denied. On April 38, 1992, the defendant presented « petition 
under section 21 of the micipal Geurt Act, in which he agein 
sought to have the judgment by confession vacated, snd on \the 
latter date the court entered an order denying the prayer of, the 
petitioner, By thin appeal the defendant secks to reverse that 
order, Wa 


By his petition the defendant represented that the | 
note in question ws2 given to one dinger, who represented that 
he wag arranging to have lawyers contest the validity ef a certein 
section of the Banking Act of illinois; that Singer represented 
that im order to succeed in thet Litigation it wae considered | 
necessary to employ a certain lawyer whe was named (not the Sidi 
Siff), who represented a good aany parties who were interested | 
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in having the law in question declared invalid; thet Singer made 
a number of further represeataticoga, shich need not be outlined 
here. These representations had to fe with the defense claimed by 
the defendant Martin, to any suit brought om the nete. From fure 
ther aliegations wade by the defondent im hia petition, it oppeara 
that after he had given the note in question to Singer, o suit 
had been started in the name of some fortyeaix coumlainants, ine 
Gluding this defenient, againet the Attorney General, by the olaim 
tiff and the other lawyer who had been referred to by Singer, and 
that es a regult of this litigation the Suprene Court held the 
statute in question to be unconstitutional. it further seppears 
from the allegations in the petition that some six months after 
the termination of the litigation shove referred to, the piscine 
tiff, being one of the attorneys of reeard for the complainants 

in that Litigation, secured the judguent involved in the case 

at bar. The defendant further set forth in his petition that 
immediately after the entering of the juiguent by confession, the 
plaintiff called at the office of the defendant ond that the 
plaintiff repeatedly called st aaid office subsequently, con- 
sulting vith the defendant in regard ta a settlement of thie judge 
ment and thet the defendant refused to pay the plaintiff eny sum 
whatever on the judgment, ond thet subsequently, the pisintiff 
cited the defendant into the debtors court, being 4 bravich of the 
umicipal deurt ef Chiesgo. The defendent then procecds to allege 
in his petition thet the relation of «attorney ond client existed 
between him and the plaintiff, end existed wp to about Jenun cy i, 
1922, when the defendant refused ta pay the note or the jadguent 
and "that beeauee of the several promises and understandings with 
yefecrencs to the return of the eaid note as uniersteed by the dee 
fendant from the @aid pleintiff who hsd been advising the defendant 
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as attorney for him, thie defeniant took no eteps to set aside 

said judgnent, (and) he did not believe aid judgment wae effective 
wntil he waa notified to appear with reference to the paywent of 
seid judgment,” in the month of January, 1932; that he consulted 
another lawyer, being the attorney representing the defendant in the 
@,8@ at bar, during the latter sonth, with reference to the 

@ase and that the latter lawyer appeared in court for the dew 
fendant in this eace on January 19, AGB 


The defendant contends that his petition set forth 
facts sufficient to marrant the vacating of the slaintiff's 
juignent, under the provisions of Section 31 of the Yumidipal 
Gourt Act. It is a general rule that a judgment by confession 
may be set aside after the term, upon a proper showing, a8 2 
court of law, after the term, exercise equitable control over 
guoh judgments. fjogckner v. Schafer, 110 Til. Avpe B91. 

In our opinion the court did net err in denying the petition, 
whether it be considered ag directed te the general jurisdice 
tion ef the court or as having beem presented under Section 71. 
We are inclined to the opinion, fron the facts alleged in the 
petition, that the defendant dic not have « meritorious defenses 
te any suit on the note, further, there is nothing oresented 
which ean be said to exouse the failure of the jtefendent te 
preaent his motion to have the judguent vacated, prowptly, or at 
lesst within 3 days efter it had been enteredy The dafendant 
docs not allege in hia petition, as a fact, that the plaintiff? 
aid oy said anything which led him to delay action. On the 
contrary, the iefendent states that he wee served with an exeoue 
tion on the judgment, four days after the judgnens was entered 
and "that since said date the aaid plaintiff has repeatedly 
ee2lled,” at the defendant's effice and talked with him about 
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settling the matter, demanding payment and even citing defende 
ant into the debter’s court. ; 


For the reasons stated we are of the opigion thet 
the trial court did not err in denying the petition and, theree 
fore, the order of the Mumicipal Court appealed from, is affirned 


ORDER AFFIRMED, 


TAYLOR, Ped. AND O'COSNOR, Ja CONCUR. 
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STATEMENT BY THE COURT. This action in sassumpsit, 
commenced on July 21, 1919, has been tried twice. On the first 
teial before a jury in the Superior Court in December, 1920, 
much evidence, oral and documentary, was intreduced by the re- 
spective parties. At the close of all the evidence the court, 
on defendant's motion, instructed the jury te return a verdict 
for defendant, ares they did, and on February 5, 1921, a judge 
ment in favor of defendent was entered. To reverse this judg- 
ment plaintiff med eut «a writ of error from this appellate 
court, and such proceedings were thereafter hed that on Aprii 13, 
1922, this court reversed the judgment and remanded the cause 
(225 Ill. App. 6440) 

After the cause, in pursuance of the mandate, had been 
re-decketed in the Superior Ceurt, the parties, on December 22, 
1922, entered inte a written stipulation wherein it was agreed 
that the cause be submitted to the court fer trial without a jury, 
that all evidence produced at the first trial (as contained in the 
bill of exceptions presented to this appellate court in said writ 
of errer case) be introduced upon the second trial, andi thet the 


Superior Court determine the issues upon that evidence alone. 


Thereafter the cause was submitted to the court without a jury 
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upon the evidence introduced at the firot trial (during which it 
had been stipulated on December 14, 1920, that, if anything was 
due plaintiff from defendant, there was then due it the sum of 
$6,157.15). Defendant's metion for a finding in ite fever was 
denied. The court took the ease under advisement, and thereafter 
found the issues in plaintiff's favor and eesessed ite dumages at 
97,230. This sam was arrived at by adding &% interest/to oaid eum 
of $6,157.15, from December 14, 1920, to the date ef the second 
trial, After overruling defendant's motions for s new trial and 
dn arrest of judgment the court, on Jomary 17, 1923, entered 
judgment against defendent in said mam of $7,280, and the present 
appeal followed, 

Plaintiff's original declaration, filed October 18,1919, 
consisted of the common counts, eccompanied with en affidavit of 
merits stating that plaintiff's demand ia for money had and received 
by defendant for plaintiff's use, and fer a dbelance of 31,999.85 due 
plaintiff “upon an account steted, for accounts of the parties for 
the first half of the yeu, 4 Hovenber 12, 1919, plaintiff filed 
@ bill of partiqlars stating that ite claim ie for $1,999.83, “for 
commissions belonging to plaintiff" under the torme of tem written 
contracts between plaintiff and defendant, dated respectively dune 
15, 1915, and August 31, 1915, and further becmse of an account 
atated between the parties on July 4, 1919, a8 divelesed by an 
affidavit of that date of Conrad “ngsberg, treasurer of defendants 

fo this declaration defendant filed a plea of the 
general issue and several special pleas, together with an affidavit 
of merits. In the 3rd special plea defendant averred in substance 
that plaintiff was en Arizona corporstion; that in ite charter it 
was provided that the purposes for which it was incorporated, among 


others, were to act as ineurence agent, financiel agent, broker or 


fisesl agert for other Sorporutions, te own and control shares of 
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its own cupital stock and that of ether corporations, to vote 
any shares of steck of other corporations owned by ity to do a 
general me reantile business, etee, and that ite principal place 
of business outaide of the Territery of Arizena should be at 
Chicago, Illinois; that in December, 1936, 1% commenced the 
transaction at Chicago, Iliineia, of the musiness for which it 
waa incorporated; that thereafter it always maintained an office, 
trensacted all of its tusiness, and held all of its corporate 
meetings in Illinois; thet it hed never heen licensed to transact 
business in Iliinoiw and thet it never had complied with the 
provisions of the Illineis statutes reqileting the sdmission of 
foreign corperations for profit to do business in Tllineia; that 
said sontrsucts of June 15, 1915 and August 31, 1915, were both 
executed in Illinois at a time when plaintiff was transacting 
its business im Illinois in vielsation of said statutes, and were 
both to be performed therein, and their excoution was a part ef 
plaintiff's business then being transacted in Illinoia; snd that 
by reason of the foregoing the said vontracte are mill and void and 
plaintiff is prohibited from maintaing samy action thereon in the 
courts of Illineis. 

On March 15, 1920, plaintiff filed an additional and 
special count, in which it set forth in haes vyerbe the contract 
of august 31, 1915, together with exhibits A and B attached therge 
to, and alleged performance of the contract om its part and dee 
fendant's failure to pay certain moneys required to be paid there~ 
under. To this ceunt defendsnt filed substantially the seme pleas 
as filed to the common counts, and aleo a Sth special ples, in 
which it averred in substance that said contract sued upon referred 
te another contract between plaintiff md the Midland Casualty 
Ce. of Illinois, dated Heptember °S, 1913, and which by its terms 


wea to be performed in Illinois; thet at said date pisintiff wes 
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doing business in Illinois without a license and said contract 

of September 23, 1915, Was on this account mall and vodd; that 
the only consideration for the making of the contract sued upon 
was the cancellation of seid contreet of September 23, 1913; and 
that becouse said 1913 contract was ruil and void there wre ne 
consideration for the contract sued upen. RKeplications were filed 
by plaintiff to all of defendant's special pleas. 

The evidence discloses in substance the following facta; 
Defendant is « ‘isconsin corporation. Its neume wes originally 
“Badger Casualty Company” mt subsement to the sisning of the 
eontract of smagust 31, 1915, it changed its neme te thet of "Wide 
land Casuaity Company.* There wos a separate Lliinoig corporation, 
algo named "Midland Casualty Company,” (hereinafter referred to as 
"Ellinoia Casualty Co.”) which did an inourance business, and had 
ite principal effice at Chicago. Plaintiff corporstion, Hidland 
Gperating Company, was organized under the lewsa of Arizona on 
December 22, 1908, with on authorized capital stock of one miliion 
dollars. its charter discinses thet the purposes for whieh it waa 
organized were these as stated in defendant's rd special plea 
above mentioned, and that its principal place of business outside 
ef Arizona was at Chieago, Lllineis. It was admitted on the trial 
thet plaintiff never obtained a license to trancact business in 
Tllineis. On February 10, 1909, the first meeting of its beard of 
directors was held at Chienge, «at wiich mecting byelawa were 
adopted and officers elected. ‘ihe treasurer was inetructed te 
deposit all corporate funds in «a “hicase bank, am the president 
and secretary were authorized to make contracts with manegers and 
agents. On December 29, 1910, plaintiff enterec into o written 
contract at Chicage with seid Illineis Casualty Co., by which 
plaintiff secured the exclusive right to sell its erpital etock 
and receive es compenention 108 of the «clling price, monthly 


settlements te be made, and plaintiff agreed to put the stock 























Soexsmoe kee dma camendl a suncditiw ateariir ma enentend 
# ont jhtoy in spe tungeose — m0 eof eeer ial : 


hee: {6L04 £8 yodamtaoe to sountwoo phase t0 nebrativonss 
oa any orent? biov bie — oaw deont noo 6404 dios — 
bolt? samy aneltertinn® .pogw bom toestnee, ust 20% modzexende 
' _ seeode intesgn atinmnaeled to ia o7 Theta 
seeont amtvolto’ self conateds wi oscotegth vonehtve at 
Wianlyiw aw dean eff .nobiovegron miemovaly « ef #1 
nit te. paiagia oid at suospoedus fut yung yPinues® * 
DIM" 26 sn At Of oman GOR Degmnd #2 ULL oft Saupe Yo | / 
MOL aKegre? BRONTE sternges 2 sew econ *.yneqund tame 
aa ed Porro tos mag tamtwret) “aynegmed wyhomel pata Lb tu —— 
bad ben 9s cutkuad sumer sma fe bth tho duty (*. 00 —— jot 
AaELDLM gMOLS acrag™snD That nats «oy istd fe spkito — 
ae ſMa i Le wml odd xobniy bee taayte ane. eangiens 
woLiftm ome Ye tows Latkens Sea tnoriun an dite BORE , oe 
meme #2 A keive x0? sonoqiiy alt fads neeelaess tetradte aft watt sd 
—J Zateoqu at ⸗ trustee tab al betas] on paouty — 
ehlowvo cusmicad % snalq Leqkoniuq ath Paid Ana abouates 
fated eft wo oettiahs naw #2 .whomhs sr sonanna? te pow — 
si umontew tvasmet? of samo tl « hentsddo seven View 
20 tcned aft Yo yasi oem taxzt see ,Q082 ,0f —E ae 
esew ameloud anitoun Meine #8 .gsgksl pe died — 
—V——— toxauar bode ote erect ito bae of 
teebtroxq ott hen yaad eno ts r at eben Aem v ae 
dim eiupanem Athy atnetines wlan oF kealuedltus otew vs eeooeroan Be | 
ay immo oat beawdny TAdvatadg «08% 40 vaKmeues 20 .egmage 
Mokite v4 4.00 wrkemod shonkily Hive “Oty Quaphe? te suaxtace 
Moore Latiqne v3i (fee er tig aa evioakexe teir Ntinaai⸗ 
Ver sem ,esing gabitoe ot to Rox aoktoansgrne fe orhsces Dime 
af  doote eft 224 of hooryn Tibtatale bas yohew o¢ of stmomeliten 


. 


(aa 








«Be 


on the market, advertine it and empley such agents ae it deemed 
necesvery, without expense to the Illineis COssualty lo. on 

the same day plaintiff entered inte a secon@ contract pt Chicum 
with the Illinois Casualty Ce., under which contract plaintiff 

was appointed the exclusive cenernl agent for the United Ututes 

of the Illinois Casualty Ce., to secure applications fer the 
various kinds of ineurance written by the Lllineis Cacualty Co, 

and to colieot the premiums thersen, the contract further providing 
that the Illinois Casualty Co, should not write any incurance, or 
issue any policies, except threugh plaintiff. aAné plaintiff therein 
agreed to use ite best efferts to establiah agencies and to samre 
business in ali the territery in which the lliineis Casualty Co. 
was enthorized to traneact businese, and further magresd to pay the 
Ihiinois Casualty Co. sll moneys recsived or cnliccted by it er ite 
agente, less comeissions, eto, The contract further provided for 
commiasions being paid te plaintiff, ranging from $21/2 to &7+2./o8 
on various kinds of insu rance, ani plaintiff sereed to employ all 
agente and puy their commissions and protect the LTllineis Cesunlty 
Co. against agent's claims, ta furnish ali ether necessury advere 
tising and printed matter mot specially mentioned in the contract, 
am to stand ali other expenses necessary to eecure buainese, for 
which additional expenses plaintiff? was te reeeive on additional 
73% on groas promiums, and plaintiff further acreed to render neq 
countings under this contract «t lenst ence in each thies montha. 
On Hovember 25, ifii, piaintiff entered inte « supplementary cone 
tract at Chieage with the Jllimeis Casualty so., by which certain 
modifications as to csommissians were made. 

Om september 23, 1915, plaintiff entered into ane ther 
 eontract at Chicago with the Illineis Comelty Co., which recited 
the meking of she two contracts of December 29, 1910, snd the making 
ef the modifying contract of November 26, 1911, und further recited 
1 that plaintiff’, up to ‘eptember 23, 1913, had “fully corried out 
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and performed its undertnkings as by said agreemente required,* 
and hed expended a large amount of money in establishing agencies 
for the snle of insurance, written by the Illinois Casualty Chey 
and alse by the sale of 5,000 shores of the inecreared capital 
stock of the Illinois Camalty Co., and thet both purties denired 
to enter inte a new arrangement which should be substituted for 
the two contracts of December 29, 1910, and the supplementery 
contract of November 28, 1911. The contract provided that "from 
and softer Jamuary 1, 1914, for a period of 22 years, up to and 
including December 31, 1935," the Iliinoiea Casualty Co. vould pay 
plaintiff, in lieu of payments previded in the contracts of 
December 29, 1910, a certain fixed percentage upon the gross pre- 
miums collected by the Illinois Casualty Co. from the sale of all 
aceldent and hevlth policies issued by it curing said period, 
paymenta to be made fomdeanrucliy, accanpanied by wreitten state- 
ments, which statements plaintiff should have the righ? to verify 
by an inspection er examinstion of the booka and records of the 
Illinois Casualty Yo.; that on Jemary 1, 1914, the Tliineis 
Casualty Co. should easume all lenses of plaintiff on the premises 
“now occupied by tha two companies in the Insurence “xchange Inilde 
ing,” and pay all rente thereafter accruing; end that from end 
efter January 1, 1914, plaintiff should net be required te expend 
any money in connection with the sarrying on of the business of the 
Illinois Casualty Ce. and should not itself engage in the business 
of selling accident and health policies. 

In August, 1915, defendant, under its then existing 
name of "Sadger Casualty Co.," entered inte a written contract 
with the Illinois Casualty Co., wherein the Illinois Gamalty Lo. 
transferred to defendant all of its right, title and interest in 
and to all of ite industrial and cemmercial policy cont mcts, 
limited insurance policy contracts, railrond franchise policy 


@ontracts and re-insuranee policy contracts, issued by Lit and in 
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existence on June 30, 1915, and the premiums thereen af ter the 
date of transfer, together with the good will of ite bu sinesap 
and wherein the Illinois Casualty Co. agreed to turn ever te dew 
fendant all records, books of acc mnt, etc. relating to ite 
business; and wherein defendant, in consideration of saad transfer 
and agreement, agreed to re-insure and assume liability on the 
policy contracts so sold to defendant, with certain exceptions. 

On Magust 51, 1915, defendant, under its then existing 
neme of "Badger Camalty Ce.," of Green Bey, “iscansin, we first 
perty, entered into the written contract sued upon, at Chiceze, 
with plaintiff corporation, as seeond party, “of Chiesce, Illinois,* 
though an Arizona corperntion. ‘the contract refers te, and ettached 
as *Szhibit A’ the said sontract of September 23, 1915, between 
Plaintiff and the Lllinsis Casualty Co., and alee refers to, and 
attaches as 'Nxhibit B,' the anid written contract of suguet, L915, 
between defendant and the lllinois Casualty Co., and states thet it 
is the desire of ali three companien to cancel said contr act of 
September 23, 1913, and enter inte a new contract, which shali be 
gubstituted ond teke the place of ali fermer centrocts entered inte 
between plaintiff and the Iliineis Casualty Co. for the mytuel 
benefit and advantage of defendagt and plaintiff. According te its 
provisions defendant agreed to pay to plaintiff 8% ef sll premiums 
on policies in ferce with the Illinois Casualty “o., and roeinmred 
by Or transferred to defendant after July 1, 1915, (in accordance 
with the contrast of august, 1915, attached and marked 'Sxhibit B') 
80 long as such policies, renewals or new policies, issued te the 
geome individuals, should remnin in foree with defendant, - the 
payments to be made semie-anmally on January 15th end July 15th 
ef ench year; and plaintiff agreed “to ecoenperate in covery way 
reasonably within its power" to facilitate the tranefer of the 
insurence business of the Illineio Casualty Co., (as provided 


im thet company's contract with defendant of August, 1915, 
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‘Exhibit B attached), and also to assist defendant in the ree 
tention end contimiation of the businease@f the Lllineie Cesualty 
Co. and the collection of the premiums due upon the seme, and also 
to give defendant “such assistance as it rensonably can in retain«- 
ing such of the agency organization® of plaintiff ae defendant 
might desire; and defendant further agreed to use its beet endeavors 
te retain and maintain all of the insurance contracta and policies 
transferred to it by the Illinois Coouslty Ce. (under the provisions 
of said contract, 'Hxhibit B’), in eo far ae the seme should be 
considered desirable business, and that it (defendant) would not 
cancel any such inmrence without good ceuse, and wowld use due 
diligence to callset premiums in process ofcellection and in are 
rears, on the date of the transfer to it of cuch inmerance, and 
would promptly turn over such collections te the Tilineis Casualty 
Go., in accordance with the previsions of its centrast with the 
Ihlineis Casualty Co. (xhibit B.) 

the evidence further discloses that on Gcteber 16, 
1910 (nearly two years after the slaintiff corporation had been . 
orgenized under Arizona laws) a corporation of the same neme 
(Midland Operating Sompany) wae organized in Illinois (hereins 
after referred to as “Illinois Operating Co."} Its capitel 
steck was $2,500. Its Gbjects were to uct aw insurance agent and 
broker for other corporntiona, und to do a general mercantile 
Wusiness. Shortly after its organization plaintiff became the 
owner of its entire capital stock, and thereafter ite executive 
officers and its dircetere were respectively the same porsons 
ae the executive officers ani the directers of plaintiff. The 
Tlldnois operating “o. appesrs te have censed doing any tueiness 
im 1914, shortly after plaintiff and the Illinois Casualty Co. 
entered into the contract of september 23, 1913. It never dee 
Clared a dividend, and never had a bank account of ita own, tut 


whatever moneys it possessed were oll deposited in one or the 
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other of plaintiff's bank accounts in Chiengo. Any division of 
these moneys, if any, between it and plaintiff wae merely a matter 
of bookkeeping. the two “Operating” companies used the same 
offices, the sume letter heads, the seme fome in selling ctoek 
er insurance, and the of ‘ice empleyees of cach company performed 
services for the other. 

The evidenee further discloses that plaintiff's tasiness 
of selling the capital steck of, and of semring applications for 
insurance written by, the Illinoiw Cawmalty Ce., funder and by 
virtue of the valid two contracts of December 29, 1910) was cone 
ducted by plaintiff until about Jamary 1, 1924; that up te that 
date it had sold at least 5,000 shares of said stock, ard had ob- 
tained a large mumber of applications for inewrance policies, the 
gross premiums of which amounted to over 200,000; that plaintiff's 
main business office was at all times in Chieage, Lllineis; thet it 
had an office with one desk in Yhoenix, Arivona, and various ageney 
offices in “tates other than illinois; that apparently all of said 
steck and insurance sold for the Lllineis Casualty Co. within 
Tllineis was sold by the Illinois Operating Co., mt that all the 
eommissions received from thease seles ultimately «ent into plaine 
tiff’s treasury; that plaintiff's agents, whe sold ssid steek and 
inmrance in states other them Illinois were either empleyed in 
Chisago or their appointments ac agents were mailed te them from 
the Chiesve office; thet these agents received their expense moneys 
from plaintiff's Chicage office and reported te plaintiff st 
Chicago, sending there the ap licetions and premiums for insurance 
and also moneys received from etock sales; ond thet 611 moneys which 
plaintiff received or disturved were received ar disbursed at its 
Chieage office, and all of its securities were kept there. 

The evidence further discloses that in Getober, 1912, 
and in 4ugust, 1914, plaintiff filed verified reports as to its 


aseets, liabilities, ete., with the Arizona Corporation Commission 
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at Phoenix, in compliance with A¥igona laws; that in the first 
Feport the assets were given as $378,729, of which ameunt $25, 400 
was stated to be the value o! ite reel estate in Illineis, and 
$300,006 to be the value of its “contract” with the Illinois 
Casualty Co., and ite "ageney plant;” that in the second report 
ite real extate in Illinois was valued at 126,400; that from 
January, 1916 to December, 1920, plaintiff had bank necounts in 
two Chicago banks, one of which was always an active account; 

that plaintiff's “home” offices in Chicage were siso secupied in 
common by the Illineis Casualty Ce., the Illinois Cpereting bo., 
and the "Midland Investment Company” (another corporation with 
which plaintiff had dealings); that while the lenses for these 
offices were not taken in plaintiff's name it contributed ite 
share of the rent; that it employed a number of bookkeepers and 
stenographers, whe worked in seid offices; that all of the records 
ef its business were kept in Shieage, that all of its directors’ 
meetings were held in Chicsage, that of its several declared dividends 
all were paid from Chicago, ani that, im short, the conduct of its 
entire business was directed from Chicage. 

On Jemary 1, 1914, plaintiff ceased to sell etock or 
insuranee, and thereafter, until it entered inte the centrect sued 
wpon of suguat 31, 1915, with defendant, its msinese consi sted 
of collecting money from the Ililinoie Casualty Co., under the 
contract of September 23, 1913, locking after its investmente 
and colieeting rents, all of which buwiness was transacted in or 
directed from Chicago. After the making ef said contract ef August 
31, 1915, it contimed looking after its asseta and colicecting 
rents, and it received certain moneys from defendant, ali of which 
business was done or directed fram Chicage.s 

after the sontract cued upon of duguat 31, 1915, was 


made, defendant made two or three payments to plaintiff, which 
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were turned over to the Midland Investment Co. The payments 
and the turm-overs took place in Chicege. While there is ne 
direct evidence that said contrect of ‘ugat 31, 1915, was ancigned 
by pPinintiff to said Investment Co., there is evidence tending to 
show thit there was some kind of an assignment from plaintiff to 
said Investment Co., and that sndid contract was deposited by plaine 
tiff in Chiengo with the Investment Co., av coliateral security for 
ites note given to the Investment ©o. Wone of plaintiff's beoke or 
records, or those of the Illinois Operating Co., were produced upon 
the trial, although defendent endeavered to obtain them at the trial 
by notice to produce and subpoenas. Their absence was accounted 
for by the statement of an executive officer of both companies that 
some time in the year 1916 or 1917 the then secretary of both come 
panies left Chieago, and disappeared with the books and records, and 
they were never thereafter resoverede 

The only evidence offered by plaintiff to sustain ite 
Claim for commissions under asid contract of -wrust 31, 1915, 
sued upon, wne said contract, evidence of severnl payments mace 
by defendant te plaintiff, and an affidavit furnished by defende 
ant’s treasurer, showing smounts collected by defendant on ine 
surance policies which hed been transferred to defendant by the 
Illinois Casualty “o. for the period from jamery 1, 1917, te 
duly 1, 19139. It was expressly stated in the affidavit that the 
some was made with the understanding “that it shell net be teken 
to be an admission of the existence of a contrect and shall never 
be used for that purpose.” Plaintiff offered no evidence whate 
ever tending to prove thet it hed eoenperated with defendant 
in any way to facilitate the transfer te defendant of the insure 
ance business of the Illinois Casualty Co., or had assisted 


defendant in the retention of such tusiness, or hed aesieted 
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defendant in reteining plaintiff's agency organization (as under 


the terms of ssid contract ef ougust 31, 1915, plaintiff had 
agreed it would do). 
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MR. PRAYIDING JUGTICH GRIDLEY DELIVERSD THe OPINION OF THE COURT. 


Smong the points urged by defendant's counsel fer a 
reversal of the judgment appealed from are (1) that the finding 
and judgment are contrary to the evidence on the ismee of fact 
raised by defendant's Srd special plea te the commen counts and 
to the special count, (2) on the iacue of want of sonsiderntion 
ef the contract of sugust 31, 1915, sued upon, av ratiaed by deo 
fendant's bth special plea te the special ceunt, and (3) thet 
the trial court erred in refusing to grant defendant's motion at 
the close of sil the evidenee fer a directed verdict in its favor 
because plaintiff failed te intreduce any evidence showing that 
it had performed, «s alleged, ite undertakings mentioned in said 
contracte 

Answering these contentions, plaintiff's counsel first 
contend that the decision of this apveliate court on the former 
hearing (226 Ill. App. 644) is res adjudieatg os te this appesi 
and as to said contentions. “e cannot agree. All thot thie court 
decided on the farmer appeal was that the trial court en the 
first trial should have sulmitted the case to the jury en the 
4eme of fact raised by defendunt's Srd special plea, and that, 
beceuse the court directed nw verdict in defendant's faver ond 
erroneously entered judgment thereon, the cmuse should be ree 
manded for o new tried. ‘There was no final sdjudication ef thoee 
ismes or of the cause. In the opinion then Tiled we Rave as 
ressons for our decision, citing the onse of Libby, Moheiii & 
Bibby, 222 111. 206, that the law was thet "the evidence of an 
affirmative defense wee not sufficient to warrant the trial cour 
in failing to observe the rule that, if there is any «videnee in 
the record which, stending slenc, tends to prove the material 


Sllegations of the declaration, the motion for an instructed 
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verdict should be denied, even though the trial court is of the 
Opinion that a verdict for plaintiff, if given, must be set 

aeide as against the preponderance of the evidence." In Linington 
v. Strong, 111 211. 152, an action in assumpsit, the first trial 
resulted in a judgment in favor of the defendant. This judgment 
was reversed by the appellate court anc the emmse remanded. On 

the second trial there was a verdict and judgment in favor of 

the plaintiffs anid thie last judgment was affimed by the eppellate 
court. On appeal by the defendant te the Supreme Court it was cone 
tended that the eppeliate court, by its judgment when the cause wes 
first before it, decided thet there were two materiel variations be- 
tween the contract sued om and the original draft thereer and that 
the question of the materiality of osid variations become res 
adjudicata, and was ne lenger open to discussion either ‘Aviad 
eourt or the Supreme Gourt. In passing upon the contention our 
Supreme Court said (p. 159); “The judgment ef the Appelaate Court 
ean have no such effect in this case for the renson that it was 
not final. ‘The defendant below (appellant here) esuld not have 
maintained an appeal or writ of errer te review that judgment of 
the Appellate Court, and the appellees here could not have their 
own judgment reversed, ami it not being final as to one party could 
not be so held as to the other. If one purty ia concluded by the 
judgment, the other must be emaily concluded.” (See slee Board 
of Trade v. Nelson, 162 11]. 431, 437; Friedman v. Lesher, 198 
Ill. 21, 25; Herry v. City of Yaukegan, 205 111. App. 109, 112.) 
In the Ferry case, plaintiff, ac nédminiatratrix, acught te recever 
damages for the death of her intestate as a result of an sutomobile 
accident clileged to be due to the city's negligence. On the first 
trial the court instructed the jury to return o verdict finding 

the city net guilty, which they did, and judgment was entered in 
the city's faver. On appeal by plaintiff to the eppellate court 


* judgment was reversed and the couse remanded [196 Ill. Appe 
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81.) Upon a second triel plaintiff had a verdict and a judgment 
for $3,000. The only grounds on which » new trial was sought 
were that the verdict was not supported by the law or the evi- 
dence. Qn the second appeal to the appeliate court the plaine 
tiff contended that the appellate court's former decision was 
decisive of the case presented on the second appeal, but the 
appellate court (2nd district) held te the contrary, seying 
(p. 212): 

"At the former trial the verdict was besed upon 

an instruction directing the jury to find the defendant 
not guilty. ur former decision was that there was 
evidence fairly tending te meke a case for the plain- 
tiff end thet in such case the court wee not warranted 
in directing a verdict for the defendant. uch en 
instruction under such circumstances must be refused, 
even if the evidence is such that, if a verdict wae ree 
turned for the plaintiff, the court would feel bound te 
grant # new trial. Libby, Nolieill & Libby v. Cook, 222 
Ill. 206. ‘Therefore, our former decision did not deter» 
mine that a weighing of the evidence on a motion for a 
new t~ial or on an appeal would support the verdicte 
Therefore, the merits oust here be considered." 

With pertiqoular reference to points 2 and 3 urged by 
defendant's counsel, plaintiff's counsel, while admitting thet 
said points were not raised ar considered in this apveliate 
court in the former writ of error ceue, argue in substance thet 
litigants cannot bring cases to a court of review “in piece- 
mesl® (Muren Cool & Ice Go. v. Howell, 917 Ill. 196, 196) and 
that “when a cause is litigated and that litigation prosecuted 
to a court of appeals snd passed upon, «11 questions thet were 
open to consideration and could have been presented, relating te 
the some subject matter, are yes adjudicata, whether they were 
presented or met." (lask v. City of Chicago, 211 111. 185, 188.) 
We deem the arcument to be without merit, fer the reason that 
the appellant in the present appeal is not the sme party who 
prosecuted the fomer writ of error and the rule announced in 
the cases cited 4s not on thet eccount applicable. (Beiley v. 


Rebison, 244 121. 16, 21.) ‘The fomer writ ef errer case was 
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prosecuted by plaintiff. There wae no adjudicntion on the issues 
presented but the cause was remanded generally for a new trial. 
The present appesl is prosecuted by defendant, 

Plaintiff's counsel also direct our attention to certain 
statements made by this appellate court im ita former opinion, 
which they say must be considered ns the “law of the case" and, 
as such, binding upon this court on the present appeal. In other 
words, the contention is that becouse of said statements, rather 
than the actual decision, this appellate court is precluded on 
the present appeal, where the same and ne additional evidence is 
contained in the record, from considering upen their merits the 
points relied upon by defendant's counsel for a reversal of the 
present judgment. In the case of City of Hastings v. Pexworthy, 

45 Web. 67%, mentioned in the opinion of our “upreme Court in the 
ease of Selskis v. Dering onl Co., 246 Ill. 62, 66, there is a 
full discussion of the doctrine of the “law of the case,” and in 

the course of ite opinion the Nebraska court said (p. S97): "Tt 
needs but a moment's reflection to show thet there is no adjudication 
by the expression of an opinion on a point of law where ne Judgement 
is entered in accordance with that opinion but the couse is remanded 
generally. ‘The only thing adjudicated is that there was error in 
the recerd, sand that the whele case should be reelitigeted.” Under 
the somewhat peculiar situation we ore of the opinien that this 
dectrine of the “law of the cave” should not here be se applied 

as to preclude this spoeliate court from new sonsidering and 
deciding upon their merits the several points urged by defendant's 
counsel for » reversel of the present judgmente 

As te the first point urged by defendant's counsel, it 
Was admitted on the trial that at no time had plaintif?’, an 
Arizona corporation, obtained = license te de business in the 


State of Illinois. And the evidence clearly shews that on 


’ September 25, 19135, when at Chicago plaintiff made ite contract 
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of thet date with the Illinois Caowealty Co., and for several 
years prior thereto, pliaintiff, a foreign corporation, hed been 
“doing business" in Illinois vithout a License. It had made at 
Chicago the tw contracts of December 29, 1910, and the modifying 
contract of November 28, 1911, with the Lllineis Camalty Co., 
and had performed acts thereunder im Chicage; it had acquired at 
Chisage the entire capital wtock of the Illineis Operating Co., 

e thing which it was specifically authorized by ita charter te do, 
and contimed to held said stock; it had acquired in Illinois the 
etock of th? National Telephone & Electric Co. of Clinten, Illinois; 
it had made at Chieage the accountings and payments, provided for 
under the two contracts of December 29, 1910, with the Iliineis 


Casualty Cow; it had acquired several parcels of Illinsis real 


estate and at or from Chicago managed the properties and collected 
the rents; it had made contracts at Chicage with the Bidland In- 
vestment Co,; it had kept in ite Chicage office fomes of insure 
ance policies of the Illinois Casualty Co., which, when inaure 
ance wae written for that company by plaintiff's agents, Plaine 
tif’ sountersigned and sent te said agente fer delivery; it had 
eontinuously, at or from Chicuge, either through itself or the 
Illinois Gpersting Co., hired agents to sell the stock of, and the 
ineurance written by, the Illinois Casualty “n.; it hed maintained 
several bank accounts in Chiesgo banka; it had received at Chicage 
large sums of moneys from said agents; it had kept at Chiecage the 
books and records of its business dealinge and constantly had 
employed ot Chicago a sufficient mimbor of clerks te keep said bocks 
and records; and, generally, at or from Chicago, it head conducted 
all of the business which it was suthorized by ite charter to 

do. And the evidenee further shows that all of its muisiness done 
in Illinoia was not done by the “dummy” corporstion # the Illinois 


Operating Co. The attempt to make it appear that that company was 
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the one which was doing the business in Illinois is « mere sube 
terfuge. The contracts under which plaintiff did ite business 
were executed by it and not by the Illineis Operating Cao., and 
pleintiff really did the acts required to be done by it there- 
under, ond did them in or from Chiesge. The making in Chi cago 

ef the contract of September 23, 1913, (which was a substitute for 
the unexpired contracts of Jecember 29, 1910) was not, therefore, 
an “isolated business transaction, or a transaction which can be 
construed am one relating to plaintiff's “internal sffaire,* which 
term, as stated in Mdwards v. ‘chillinger, 245 111. 231, 245, “must 
be confined to relations affecting only the stockholders and the 





eerporation among themselven.” And, under the facts disclosed, the 
making of the contract by plaintiff was a clear violetion of Illinois 
laws, rendering it a void contract. (Cineinneti Matual Assurance 
fo. v. Rosenthal, 55 Ill. 85, 91; United Lead Co. vs Reedy Uhevator 
Mfg. Cos, 222 111. 199, 202; Hyerson v. Shaw, 277 Ill. 524, 530.) 
And, it being mull and void, no action could have been maintained 
thereon at any time even if plaintiff should at some time after the 
waking of the contract have qialified itself te transect busines» 

in this ‘tate. snd Co. v. Reedy Slevator Mfg. Coe, supra.) 
And it follows, we think, that, efter the making ef this contract, 





the mere cersing by pinintiff to de bauiness in Illinois would not 
validate or vitalize the veid contract. Tut plaintiff did net then 
cease doing Mmsiness in Illinois; it did net go inte limidsation 
but contimied an active concern. The contract wos made for « 
period of 22 years, beginning Jarmary 1, 1914. Instead of actively 
selling stock and securing insurance applications for the Illineis 
Casualty Co., plaintiff thereafter, and until the making of the 
contract with defendant of Auguet 31, 1915, sued upon, collected 

in Ilidmede from the Lllinoie Casualty Co. ite commissions semie 


ammually on gross preniums. Sy the contract of September 23, 1915, 


q 


«Suu soem @ RL Ghowlifl ot seentew! ad@ yutoh saz daldr oxo © 

geomtead uti bLs Titéngeig sett tolen atoartass sf ; 2 

base ,.-o°% anttateg® whomsiit sit oo 2am San 22 vi betmonrs | 

«stadd *k wi omoh of of tavinges woo ot ome bth yiisot alae 

seo in? ok gettin cl .onenim mort ce mt qudt Bd bua sok 

set ofutisedve a sav Aobsiv) ,I¢ ,o8 xpdiawtqgo’ Yo toare aes sat Ro 
ewtotereds ,ton sae (OL0L 25 vedempel te atosttnes berkexeau eat 

of mao Mutsy nokocasaay? « io ,tottoounaat senniasd "detateal® ae 

Kaiser “guttatte Samradst" a Phivakedg et gaktesen one ae 8 n 
heen? (08 KES ALLY ODE gxanmtiLidok .7 alaoebt_ nd Detese an qimep 
mie ban erebionwionte A— eneksalor a? bentinas ed 

om  beusierts atone oft sede wim =“. sevtonmed? gmoan 108 
atentiit te peitsloly raedp mn wow Tiitsinig yi soerimes aif Ye aublam 
SANA Soh AtcmtnnE?) .teastmon hier a #h gubvabaes emal 
Rotaee vp0eX oe G0 Mond odie 5h OS SKS Ob Katine oF 
{Ol Qr82 LET TVS mae «¥ gonnen GhOR CCL LET SSS SR eee 
beaks tion seed ered Bieer gottoe om gblov bua item gated £2 bas 
| ott sef%o emit sams fe Stunde Tiltntalqg Yi aero smls wns Ja moaxeity, 
| etoniuig dowanmart of Weeds bodthiaup svat toewl neo of, te anthem 
(aire un oR ahr ebOAE «Vv «05 Jaw DomAmy).. .apare, abe me 
<featp men aasis Ye gpliiaw ods tadln Pan? gteid? oo etwoliek $2 dma 

| tem divow atemtitl a2 syentasd ob of TWktatofe vd prance exem ont 
| aeny tog 625 Vitigiala Jet .tangtene blev wie exhietiv 10 —8R 
aototlemil alut wh Jet Ste £2 patewhl il of svomlend’, gnieb onasp 

& TOT Ades ew Sostines of .myeeRpe erlise me Deumtsmon tht 
vievivon de beotenk .of0L of yen’ eatuwdnged ,ateey Sh 1» berg 
| adomt.cly arf 263 enotsooliqne sommtter, aaiaee en han Xeete gatlies 
| ont? to geben ond Liteo baa ,sot term Vaeemdele ood gtlewed 
batrabion giteqw howe \LOt ,f6 sanumd te teakaetoh dtte toetnee 

“imeo MOOSE taone Oth 600 ynknwmnd oLOMLLEL Okt mor? abemssst mh 
(BERL (8H setmerqod Yo Sounteor ould eh .emihmene aeoTy se hho 


‘ 
= 




































219 


it reserved the right te make semieannual inspections of the 
books and records of/Titinois Cusumity Co. These becks were in 
that company's main office in Chicago, and, henee, such exeminations 
would and did take plave in Illinois. The ease of Connecticut 
Mutual Life Ins. Co. v. Spratley, 172 0. b. 602, 611, is in point. 
The question was whether at the time service of process was hed in 
1896 in Terniessee on the insurance company's agent, who wea 
temporarily in Tennessee on the company’s business, it was then 
“doing business” in Tennessee so as to make the service lezal on 
At. Zt —— thet for many gears prier te July, 1694, the come 
pany did an active insurance business in Tennessee and there issued 
policies of insurance upon the Lives of citizens of Tennessee; that 
about duly, 1894, it ceaved issuing new policies in Termences, withe 
Grew ites agents frem the state and motified the inswrence commiceione 
er to that effect; that it had, hewever, many policies in Tennessee 
wtill in ferce and contimed to receive premiums thereon, not in 
Tennessee tatnthrough s former Tesseesee agent, who, at the time of 
Feceivinge the premiums, vesided at Leulasville, Kentucky; and thiut, 
in addition to receiving premiums on old pelicies in this manner, 
the company contimied to settle claims on su@h policies ae they 
arese. It was held that the collection of the premiums on the old 
Pelicies by the former naent, even withwt the state, wae such 
contimation of the company's former buainess in the etate ng 
amounted te “doing business® therein, and, hence, rendered the sere 
Vice of process valid. ito, in the present cnve, we think thot the 
making of the new contract in Illinois, grewing out of the business 
previously done by plaintiff in Illineis, and the collection semi- 
anmmally of commissions thereunder in Iilinois, after imspectio of 
reecords in Iiiinois, amount to a contimustion of “deing business* 
dn Tllinejs by plaintiff. and the evidence discloses thet between 
 Beptenber 23, 1013, and August 31, 1915, it did ether business 


“in Illinois. It managed ite real estate situated in Tllineis 
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and collected rents therefrom in Illinoin, and it maintained two 
separate bank accounts in Chicago banks, on€ of which was alwaya 
an active account. It had ite tusiness office in Chiesgo and did 
not have any other business office outeide of Illimeis. It kept 
its beoks and reserds and held ite directors’ meetings in Illinois. 
In our opinion the evidence clearly shew thet, when the contract 
of Aujust $1, 1915, sued upon, was executed, plaintiff was doing 
business in lilinois, and, not being licensed under Illinois lows, 
that contract is void, and, being void, plaintiff, under the 
authorities above cited, cannot maintain the present action there~ 
on. The contract cannot be considered as a single or isolated 
transection, and, even if it could, there is shown by ite terms 
and by plaintiff's past actions a purpome on its part te continue 
te de further bisiness in Illinois, similar to that done after the 
contract af -eptember 25, 1913, was made. And it is the law that, 
such purpose being shown, even the doing of a single or isolated 
transaction, is sufficient to constitute"doing business" in vice 
lation of the statute. (Critehfield & Sompany v. Armour, TlieAP ys 
Ct. let Dist., No. 27860, opinion filed February 13, 1925, not vet 
reported; International ‘ext Beok Co. ve Lynch, 81 Vt. 101, 105; 
Lowemeyer ve National lumber Co., 71 Ind. App. 458, 464; John 
Deere Plow Ce. v. Wyland, 69 fun. 255, 258; Neyens v. Sorthington, 
156 Mieh. 580, 588.) furthermere, to hold the contract aued upon 
te be «a valid one and to sustain the present judgment would in 
effect put a premium upon pinintiff's illegal wets, done in Illineie 
prier to the making of the contract. It would give sanction to a 
foreign corporation, after doing illegal eets, escaping the cone 
sequences of these acta by merely transferring its business te 
another party and receiving in consideration ef the tranefer a 
shere in all future profits resulting in part from its previous 
illegal «cts. The public policy of the -tate, as disclosed in the 


ens te foreign cocporsations, forbids, we think, any 
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such result. Our conclusion is that the finding and judgment 
of the tricl court sre agninst the evidenee on the iseuen of 
fact raised by defendant's Srd special plea, thet plaintiff's 
action cannot be maintained, and thet it is our duty to reverse 
the judgment without remanding the couse. (Segal v. Chiesge 
City Hy. GCo., 216 111. App. Li, 17, and enses there cited.) 

These holdings render it unnecessary fer us te dine 
cuss at lenzth points 2 and 3, first above mentioned, of de- 
fendant's counsel. However, we deem Lt proper to say that in 
our opinion beth pointe have merit. The consideration for the 
making of the contract of “‘mgust 31, 1915, sued upon, was the 
Cancellation of the void contract of “e tember 23, 19143, and 
there was no evidence intredueed by plaintiff shewing thst it 
had performed the undertakings which by the contract sued upen 
| dt had agreed to perform, and which it alleged in its special 
count it hai performed. “vidently plaintiff on the trial wos 
confronted with something of sn dilemma, for if it preved pers 
formance of those undertakings it would itself give additional 
evidence of doing business in Llilinois without a license. 

The judgment of the “uperior Court is reversed. 

REVERSED WITH FINDING OF FACTS « 


Fiteh and Barnes, JJ., concure 
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WINDING OF FACTS. 


We find as ultimate facta in thie cnuse that 
plaintiff is an Arisona corporstion for profit, that it has 
never been licensed as a foreign corporetion for profit to 
do wuseiness in the tate of Illinois; thet when the contract 
sued upon tas executed on August 51, 1915, at Chicagn, 
Tlliineis, by the parties to thie ceuse, plaintiff was, and 
had been for several years prior thereto, doing business 
in Iliinois without a license and in violation of the lows 
of Illinois; and that pleintiff is not entitled te recover 


any sum of money from defendant upen said contract. 
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de Ce HARLOW, 

Appellee, 
APPEAL FROM 
vs. MUNICIPAL court 
OF CHICAGO. 

M. NIZDSRMAN, 


Appellant. a . 
2317T.4.809 


BR. PRESIDING JUUTICR GRIGLEY DELIVERED THE OPINION OF THE COURT. 


By this appeal defendant seekn to reverse a judgement 
for $522.75 rendered against him on December 27, 1922, by the 
Municipal Court of Chiesgo, after a trial befere the court 
without a jury. 

Plaintiff's claim is for money due on defendant's 
promissory note for $500, dated November 22, 1921, payxble to 
the order ef plaintiff two months after date, with interest at 
7% per anmum. The amount of the finding and judgment includes 
the face of the note and accrued interest. 

On February 26, 1921, plaintiff delivered a written 
proposal to defendant wherein he agreed to make certein siter- 
ations and repairs to the latter's heme at No. 6145 Winthrep 
aveme, Chicago, fer the sum of 96,000. Included in the pro- 
posed work was that of installing « “steam or hot water seif 
feeder boiler with sufficient radiation fer entire building.” 
Defendant entered upon the work and completed it, including 
certain extra work, before June BS, 1921. For the extra work 
plaintiff made a total charge of 31,198.25, to which defondent 
never made any complaint. from time to time during the progress 
ef the work defenisnt made various payments on account, and on 
June 22, 1921, plaintiff had reveived $6,060, lesving « balance 


Claimed to be due him of $1,198.25. Subsequentiy defendant was 
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reqiested several times to pay the balance but he did not do ao. 
During October, 1921, and again early in November, defendant 
complained that the heating plant did net give sufficient heat, 
and plaintiff, together with his sub-contractor who had ine talled 
the heating plant, went to the house, explained to defendant that 
he had not fired the boiler properly, and warmed the houee in a 
short time, and plaintiff heard no further complaints until after 
he had insisted upon the immediate payment of said belance. Un 
HNovomber 22, 1921, the parties met at plaintiff's office. befend- 
ant again compleined of the inoufficiency of the heating plant, 
bat, after some discusvion, a settlement of differences was ef fected. 
Defendant gave plaintiff his check for 8600 (afterwards paid), 
executed and delivered the note in question, and plaintiff reduced 
the amount of his claim by $298.25, and gave defendant a receipt in 
full of all demands. 

when the note matured defendant refused to pay it, and 
on February 23, 1922, plaintiff commenced the present action. In 
hie effidavit of merits defendant alleged in substance that the 
note executed by him was accepted by plaintiff with the undcratande 
ing that, in the event the heating plant wae not sufficient ar 
satisfactory to defendant, the amount evidenced by the note would 
be applied upen the necessary costs of remedying the defects; that 
during the winter monthe of 1922 - 1922, defendant ascerteined that 
the plant was not sufficient to properly heat the entire tuiidings 
notified plaintiff to that effect and requested him te make the 
necessary changes, which he refused te de; ant that because of theese 
facts defandant is not linble on the note and dees not owe plaintiff 
any sum. Defendant wlse filed an amended claim of seteoff in which 
he alleged that plaintii? failed to instell a mfficient boiler or 


; sufficient radiation to properly heat the heuge and that by renxson 






thereof defendant was required to and did pay for ad itionel 
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materials and labor, to his damage in the sum of $920. Plain- 
tiff's affidevit of merits to this claim of seteoff wan to the 
effect that defendant, prior to November 22, 1921, had made une 
Sounded complaints as to the cepnacity of said heating plant, but 
that on said date a settlement of differences won made by defend- 
ant giving said check anc note and eccepting the plant. After 
hearing evidence introdwced by both parties the courtffound the 
iswues in favor of plaintiff on hie statement of claim and against 
defendant on his claim of set-off. 

After a careful review of the present record, we are 
satisfied that the finding and judgment are amply supported by 
bhe evidence. It clearly appears thet, by the acts ant doings 
of the parties on November 22,.1921, there wee an accord and satia~ 
faction. “An accord is an agreement whereby one of the pertics 
undertakes to give or perform, ané the other to accept in sative 
faction of a claim, liquidated or in dispute, anid arising cither 
from contract or from tort, something other than or different from 
whst he is or considers himself entitled to; end a antisfsction is 
the execution of mich agreement." (1 Corpus Juris, pe $25, Gece 
1.) “Where an accord has been executed it operates ac a complete 
bar to an action on the original clsim, * * and the matters ine 


volved in the settlement are not subject to be reopened by either 


party." (1 Corpus Juris, p. 525, Sec. 2; Hurrle Glags Co. v. 
H. M. Hooker Uo., 22 11. App. 435, 454; MeCartney v. cashbuirn, 


52 Ili. App. 540, 541; Hill v. Parsens, 110 Ill. 107, 110.) 
The judgment of the Municipal Court is affimedce 
AFPIRMED 9 


Fitch and Barnes, JJ., concur, 
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JOSNPH GAREMSPON'S SONS TRON ) 
AND STERL COMPANY, a corporation, ) 
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Cook Countye 
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MR. PRESIDING JUSTICS GRIDLEY DELIVERND THR OPINION OF THE COURT. 


This is an appeal from a judgment for $4,045, rendered 
egeinst defendant on Octnber 25, 1922, by the “Superior Court ef 
Cock County, in an action of assumpsit, tried before the court 
without nm jurye 

The action, comcenced on November 12, 1980, is for 
damages for defendant's alieged bresch of a written contract 
between the parties in failing to deliver the balances of certain 
rails. The cause was tried on stipulated facts, supplemented 
by other evidence. On June 29, 1922, the court entered a finding 
for plaintiff, assessing ite damages at 93,979.75. Defendant's 
motion for a new trial was not overruled until after the lapse of 
several months. In fixing the amount of the judgment the court 
added legal interest to the amount of the finding. 

. In the contgact, executed on Merch 29, 1926, it is 
stated that defendant has seld, and plaintiff hes purchased "six 
miles of 60 1b. Rails with Angle Bare and fourteen miles of 70 
lb. Raile with Angle Bars;" that the 60 lb. rails are now lying 
in the rigkt of way of the Chicage and Alton Reilroad, between 
Cedar City and Mexico, Missouri, und the 706 ib. rails in the 
Fight of way of anid railroad between Dwight and otreator, 
Rllineia; and that defendant is to deliver to plaintiff the 
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etraight run of raile ae inspected by plaintiff, and none of 
the reile is to be reserved. ‘The contract contained the foliowe 
ing adijitional paragraphe: 


"PRICE - $57.25 per gross ton with angle bars 
weighed in £1000. gars anywhere on the Chicago & 
Alton Railroad Lines. 

DELIVERY = To commence immediately after 
shipping instructions furnished by Jos. Greenspon's 
Sens. Cars to be taken by Jos. Greenspon's Song 


posed by the Chisago & Alton ehiroae Sompany. Shipping 
com fa nina to be furnished wi wenty days from 
8 day 


TURKS - Draft against bill ef Leading - Chisago & 
Alton Railread's certified railroad weights to covern 
settlement. Ghould there be a pertion of the above 
mileage of rails undelivered by the expiration of one 
re pas and twenty days andy. through the. faidare of th 
nd & Alton Radiroad to m se 23 y it sheli — 5 
ireenspon @ cons Sompany to take same 









or cancel same." 
It wae stipulated that defendant had delivered to 
plaintiff all of the raiis specified in the cantraat, except 235 
tons, within the 120 days mentioned; thet the 935 tens were not 
delivered to plaintiff within said poried solely because the 
Chieage & Alton Railroad Company hed failed to make delivery of 
them to defendant; that of the 235 tons of undelivered raiis 
there remeined 155 tons of the sixty pound rails ani 78 tons of 
the seventy pound rails; that none of the undelivered raile wae 
leaded on cers by the railroad company prior to Merch il, 1922 
(after the commencement of the action); that on March 11, 1921, 
defendant advised plaintiff by letter thet the railread company 
wes "ready to load and ship about 200 tons of the seventy pound 
raile from the Dwight branch,” and asked piaintiff for shipping 
instructions; and that after plaintiff had received the letter 
its attormey telephoned defendant's attorney thet plaintiff would 
met accept any rails or furnish shipping instructions. 
It further appears that on July 6, 1920 (before the 

expiration of the 120 daya) defondant, repkying to » letter of 
plaintiff of July 2nd, wrote plaintafe stating thet it (defendant) 


had shipped according to instructions all of the rails thet the 
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railroad company head delivered te it. After directing plaine 
taff's attention to the paragraph of the contract headed "Terme," 
it further stated; “As we have not received any more rails from 
the Chicago & Alton R. Ne, and it being only their failure to 
deliver to us, we cannot see any justice in your claim. If the 
Chicago & fiten BR. HR. will deliver the balance to us within the 
time of our contract, we will be pleased to turn these over te 
you or to your order.” Pinsintiff, in reply to this letter, wrote 
defendent on July 9th, mentioning seid paragraph of the contract, 
and sayings 
"You evidently have misinterpreted the meaning 

of this parsgraph. If you wili digest the some more 

thoroughly you will find that you are te deliver te 

us full six miles of 60 lb. rail and full fourteen 

miles of 70 1b. rail. Am to the failure of the 

Chicago & Alton railrosd to deliver the reile to you, - 

this only means as to the time, mamely, thet ehoulid 

there be a portion of the mileage of rails undelivered 


at the expiration of 120 days, it will remain optional 
with us to take or cancel et Ne now elect to exercise 


our option by _stvising yoy in t if the balance of these 
rails are not shipped by Faly : 29th, we shall wait a 

ressonable time thereafter - for inatance, 30 days. It 

will, therefore, behoove you to arrange to make delivery 

wy July 29th, or, within a reasonable length of time 

after July 29th.* 

Plaintiff's declaration consists of two counts. In 

the first, after setting forth the contract in haee verba, Plaine 
tiff elleged in substance thet defendant had promised thet it 
would ship and deliver te plaintiff the rails as therein mention- 
ed; that defendant delivered only certain mentioned portions of 
the rails which plaintiff accepted and paid fer; thet on July 
9, 1920, plaintiff advised defendant that "it elected to exerciae 
its option to teke*® the balances of the rails, “as provided in 
the said contract,” wherein and whereby defendant “became ob- 
ligated to deliver the ssid rails within o ressonable time;" and 
that although such rensonable time had long since elapsed and 
Plaintiff hed always been ready to xccept delivery, etc., yet 


éefendant did not, nor would, within such time or af terwerda, 


a — 










~aioig galiowith satta tf of boxevtied bad yraquos Sa0t, : 
*,amxer" hebwot foowtace af to dgatgeceq of? of aodtneita e° 


meat aliens otem yon bevieows San ovad ow BA" ihetate atta th 
ot orulist <tadt hme ented $2 Sma geil of motia & ayeolt® ott 

ot! YL steals twey nk ookeewt vine oe Janhad oy * of Terkiod 
att mitt iw ax of sonnled wctt vovktob Likw .K » MBIT’ & opeokdd 

i970 owed? wxet of bevel af itv ow ,toaxdnes twa To ome 
show ,rsttel eee oF yhqer mi ,Toeeateed *.dabes reer of x0 wey 
stooxtnsy oY to Aqetaitag bins gatnoli nom .ide tint mo — 


14 


raisers schtenbkyd eee 
* — ees 
sofia xta 


ey iia? faa tL ® Yo 
od te oiwilst wi? af fA shins, 264 Of Pe seks Pe 
- ef altn« end tevkied of Seetiiar westa @ Re | cad 


one 7, toman ,omts aff of Bs annem 
necay ifeheg —* Yo wpaslhx wlf te rotsteq Pio ghee —* 
Auokt ge memes ifky 22 ,wgoh COL Wo a —535 rt on * 


Be potas geri 73 pia = fockes xo odeg 


Ss thew Ifota oy eon 


aol cade ef tote ie You ets 9Ebae 
vile odin PPR; CRIS St, Chena nah 


auti te gues cof bola a mists he oa, ae hat cesta et 


at .atmved owt Yo etitenes meddacesiod WB rtkentate "© edt 
ostaly cities nihil vi #oattnoo edt Metot gerkt tor aod % text? ese 
#2 touts beutwety ba Yrabne'tod sont cometadue nt bogetie Ye 
-nobtnem Ktevond 26 eiker oY Yibrotete of tovbted See eine bl vow 
Yo wunobrro¢ hemelsnew miateos vine bevertieh taabueted Saif 2 
viii ge fare piel bisy haw bedqoood Wtitabale io fle OISEE at 
ealotons @ butoute $2" tart tnaine tab Hevtviw Wires” een ye } 
_ it Bubt¥erg sa ,alter ad? Yo eveneted edt *utlg a notege aft 
=40 sanred tandasted yore bax atevote *,foaataey bhee oe 


bun *j9mkt sidanodnwe 4 Rkieiy SER Ove uh xOvELOD EP bOtRgEE 
Ane Seaqats ———— 


0% g00%9 .eUOVEleb Funder of ubaot mead eyowls bast hermit 
22 18 omit down nbdthy ghivow ten fom bd dnadaoteh 


Te SE 


¢ 


go 
J 
— J 


A 


, 





Procure to be delivered or shipped to plaintiff the said rails, 
but refuse? ao to do; by mesns whereof plaintiff hes been 
damaged, etc. The second count was framed on the theory of 
defendant's failure to deliver the balance of the raile within 
& reasonable time. Jefendant's general demurrer to beth counts 
was overruled and thereafter defendant filed a plea ef the 
general iseue. 
On the trial defendant's ettorney contended in sub- 
Stance that under the provisions of the contract defendant was 
obligated to deliver the rails to plaintiff only “when leeded* 
in cares by the Chicago & Alton Railrosad Company, and that, bee 
cause of the ectipulated fact that the nenedelivery to plaintiff 
of the balances of the rails within the 120 days was caused solely 
by the failure of the railroad compeny to make delivery ef said 
balances to defendant, and besause of the further feet thet plaine 
tiff did not st any time sleet to take said baiances thereafter 
and “when loaded” in cars by the reilread company ready for shipe 
ment, defendant is not liable te plaintiff in any aum. Yroposi tions 
of law, embodying these contentions and submitted by defendant's 
atterney, were refused by the court, as waa slse the mntion for a 
finding in defendant's favor mode at the clese of all the evie 
dence. Plaintiff's attorneys contended in substance, Toliowing 
the allegations of the declaration, that, because of plaintiff's 
letter of July 9, 1920, defendant under the contract was obligated 
te make deliveries of said balences of the rails within a resson- 
able time after July 29, 1920 (when the 120 days expired) whether 
said balances of the rails had then been loaded in care by the 
Yailroad company or not. efendant's attorney seteted on the trial 
that, under the terms of the contract, he did not think that any 
question os to a “*recsonable time” erose, and further stated that, 
— plaintits's attorneys were correct in their interpretation of 
' the contract, a reusonable time fer the delivery of said balsnces 
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would be about August 29, 1920, (viz: 30 days after the expiration 
of said 120 days.) 

The main point here urged by defendant's counsel for a 
reversal of the judgment is that, under the terms of the contract 
and the undisputed facts, plaintiff is net entitled to recover 
any sum from defendant as damages. “hile in the paragraph of 
the contract headed “Delivery,” the delivery of the rails was to 
commence immediately upon the furnishing of shipping instructions 
by the plaintiff (to be furnished within 20 days) there is no 
definite provision in the contract as to when the delivery of the 
rails is to be completed, The time of the deliveries is dependent 
upon acts t2 be performed by a third party, for it is stated in 
said paragraph that the cora are to be taken by plaintiff “when 
loaded by the Chicage & Alton Railrosd Company.” It was the evie 
dent intention of the sontracting parties, who manifestly had no 
centrel over the railroad company as toe the time and mamner of 
leading the rails into gars ready for shipment, thet defendant 
should be under ne obligation to deliver any rails until they 
were loeded in cars by the railroad companye In the poragraph 
headed "Delivery," it is provided that, should a portion of the 
rails be undelivered at the expiration of 120 days “only through 
the failure of the Chiesgo & Alten Railroad te make delivery," 
Plaintiff hes an option to “take same or cancel same.” Thus it 
appears that the contruocting parties had in mind the possibility 
that the railrasd company within the 120 days might not make dee 
livery of all of the rails. In thie event plaintiff had the 
right to refuse to receive thereafter the then undelivered rails, 
or it might elect to receive them when delivered by the reilroad 





Sompany. There are no provisions in the contract, after the 
expiration ef the 12) days, av te deliveries being mace at any 
definite time, or within a “rensonable" time. And the undisputed 


@videnee discloses that prior to the expiration of the 120 days 
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defendant delivered to pininti?f all of the rails that were 
loaded on cars by the railroad company, and thet defendant's 
failure te deliver the undelivered portions or balances, prior 
to the commencement of the oresent oction, was caused nelely 
because the railroad company fniled to make delivery of the 
rails er losd them in cars. RBefore the expiretion of the 120 
days, plaintiff wrote to defendant the letter of July 9, 1920, 
in which it stated that it made a certain election - not the one 
provided for in the contract, but a different one, vize, *het 
it would wait a “reasonable time” after the expiration of the 
120 days, “for instance, 30 days," and urged defendent to cane 
deliveries to be made within that time. It did net elect te 
take the balences of the undelivered rails when delivered by the 
reilroad company. And the evidence further discloses that none 
of said undelivercd reils wns locded by the railroad company 
prier to March 11, 1921, and thet, when plaintiff was sivised 
by defendant's letter of thet date that the railread was resdy 
te losd an ship aome more of the 7O pound raila, plaintiff ree 
fused to give shipping directions or to accept any more raiis. 
It 4e# our opinion that, under the undisputed facts ond under the 
terma of the contract sued upon, “a above constined, plainti?? 
is not entitled to renover any damages from defendent, ani that 
the trial court erred in entering the Judgment anoexled from,er 
eny judgment, against defendant. 

Huch of the testimony heard by the trial eourt, a1 te 
side of the etipulated facts, related to th: question of dimazese 
A second contention of defendant's counsel is the’ the triel 
eourt improperly assessed Plaintiff's darages. Dieoussion ef 
this contention is renierecd unnesessery beceuse of our helding 
that, os a matter of lew under the undisputed facts, Pleintiff? 
is not entitled to recever anv oom from dofendent. Accerdinglys 


the judgment of the Superior Court is reversed, without remande 
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Pitch end Barnes, Jie, concur, 
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BLANCHE NATHAN and } . 
Ae S. BATHAN, 
Appellees, APPEAL FROM 
WUWICIPAL COURY 
Vo ) 
OF CHICAGO, 
WILLIA¥ CONNORS, »9S3TIA. 609 
Appellant. ) | as 


MR. PRSSIDING JUUTICH GRIDLEY DELIVERND THE OPTAION OF THE COURT. 


This is an appeal from a judgment for $530, rendered 
by the Municipal Court of Chicazo agsinet defendent, in an action 
for demages tried before the court without a jury. It was 
charged that plaintiffs’ automebile was damaged as the reeult 
of a collision between it and defendant's sutemebile, about 11:30 
o’eclook P. M. om March 11, 192°, at the intersection of ‘Yent 
Lake and North Pranklin streets in the City of Chiesso, oconsioned 
by the negligence of defendant's chauffeur, After heoring 
testimony introduced by both parties the oourt feund the defend- 
ant guilty as charged and seseased plaintiffs! damages at the sum 
of $530 in tort. 

From the conflicting testimony of the occupants ef 
the two automobiles as to the details of the accident, we glean 
the following: Flaintiffs' enclosed automobile of the Cadillae 
make, driven by Blenche Nathan (wife of A. S. Nathan), was moving 
west at a not excessive rate of speed on the north street car 
track of Lake «treet, and, when it reached the intersection of 
the two streets, defendant's Studebaker coupe, driven by defend- 
ant's chauffeur, James Duffy, was moving north on the east side 
of Franklir street, at an excessive rate of speed, but had not 
yet reached the intersection, being at that time about 20 or 2h 

feet south of the south ourd line of Lake street. The front 
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lights on both cars were burning. Although luffy sew plain- 

tiffs’ cer approaching the intersection from his right he did 

not stop his car but contimed to move forwnrd in a northerly 
direction. then re. Nathan saw that a collission wes imminent 

she endeavored to avoid it by turning her car to the right or 
towards the northwest, but was unable to do so immediately be- 
couse of a pillar or supvort in the street of the elevated structure 
overhead. iuffy also endeavored to aveid the collision by swerving 
towards the west. The collision, however, occurred at a point 
northwest of the center of the ——— and, while fortunately 
none of the occupants of the respective cars was seriously injured, 
beth cars were greatly damaged. 

It is contended by counsel fer defendant that the 
finding is against the weight of the evidence both as to the 
questions of Mre. Nathan's contributory negligence and the nege 
ligence of defendant's chauffeur. ‘e have carefully reviewed the 
conflicting tectimony and cannot agree with counsel. “e think 
the court was fully justified in finding that Kre. Hathen, under 
all the facts and circumstances in evidence, wae not cullity of 
such contributory negligenee a8 would prevent a recovery for the 
damage to plaintiffs’ car, and also in finding thet defendant's 
chauffeur was guilty of negligence. It sufficiently appears that 
the car which he was driving sppreached and «ntered the intere 
' section at an excessive rate of speed, and that, although he sew 
Plaintiff's car approaching the intersection from his right and 
which first reached the intersection, he made no attempt te etsp 
his car or so eheck ita speed no to allow plaintiffe' cesar, which 
had the right of way, te pass in front of him. (Sec. 33 Kotor 
Vehicle Lar of 1919, Cahdli's Stat. 1921, Chap. 95a, par. 54; 
Lenartz v. Funk, 224 Ill. App. 100, 185; Partridge v. Sberstein, 
225 Ill. App. 209, 211.) 
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it ia also contended that much of the teatimony of 
Plaintiffs' witness, Kaiser, as to the demages to plaintiffs’ 
automobile, wes erroneously admitted because he wau not 
sufficiently qualified ta give it and because of its incompe tency. 
We deem it unnecessary to discuus this contention further than to 
say that we think that the amount ef the dameges sssessed by the 
court was sufficiently proved by the competent testimony of the 
witness, vhich was uncontradicted, cs to the ressonable cost of 
the repeirs which were made to plaintiffe' antemobile after the 
accident by the Cadillee Metor Cor Company, of which the witness 
was an employee. (Peabody v. Lynch, 164 Ill. App. 78, 79.) 

The judgment of the Municipal Court is affirmed. 

AYFIRMED » 


Fiteh send Barnes, Joe, concur, 
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BEN ALPRAT, 
Appellee, APPEAL FROM 
WUNIGIPAL COURT 
VSe 


Y CHICAGO. 7 


AUGUSTA MATSON, 2 S11.A.509 


—— — — — — 


Appe liant. 
MR. PRESIDING JUSTICH GRIDLZY DELIVERRD THY CPINIGN OF THe COURT. 


Plaintiff cemmenced an action in forcibic detainer in 
the Municipal Court of Chicnge te recover the possession of 
premises deseribed ap the 2nd and Grd floors of the building at 
Nos. 618 - 520 Herth fells #treet in the City of Chicage. tn 
the trial evidence was introduced on behalf of plaintiff, mt 
none by defendant. The eourt found defendant guilty of unlaw- 
fully withholding the possession from plaintiff, and entered 
judgment on the finding. Defendant appealedy 

The foliewing facts in substance appear: Morris Cohn, 
by written lease in the usuel form, leased the premices to be 
eceupied as a hotel or rooming house, to Louis Yeinreh, from 
Auguet 1, 1919 te April 3, 1921, at a monthly rental of 575. 

On February 11, 1920, by a writing on the face of the lease, 
Signed by the parties therete, the term of the lease was extended 
"to Uctaber 1, 1925," at the same monthly rental. Gn August 25, 
1926, by writings on the back of the lease, signed by said perties 
and by Mrs. Angusta Matson (defendant), Yeinreb essigned ali his 
Fight and interest in the lease as lessee to defendant, Morris 
Cohn consented te the assignment, and defendant assumed and 
agreed to make all payments and perform all the cevenante and 
@onditions of the lease, to be mace and performed by the lessee, 






from and after September 1, 1920. Defendant teok possession and 
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paid rent to Morris Cohn. One of the covenants of the leesee was 
that st the termination of the leone, by lapse of time or other- 
wise, he vould yield up immedinte possession te the leaser. turing 
the year 1921, Morris Cohn died, and on November 14, 1921, hie wild 
was duly admitted to probate by the Probate Court of Cook County. 
Yrom the certified copy of the will, introduced in evidence, it 
appears that he devised and bequenthed all of his preperty, real 
and personal, te his wife, “va Cohn, her heire and saucigne forever, 
and that he directed that dbrahem Cohen and Louis Salinger (sons in 
law of Sva Cohn) chould have the cere and management of his real 
estate, and thait Abraham Cohen showld kecp the books and accounts 
of the real estate, during the lifetime of “va Cohn. On the trial 
defendant, calied by plaintiff as ea witness under section 35 ef the 
Municipal Court Act, testified that after the death af Morris Cohn 
she paid the stipulated rent cach month up to Gcteber 1, 1925, and 
that she tendered rent for the month of October, 1922, tat thet 

the seme was refused. It appesring thst ahe had in hex poesession 
her copy of the extended lease which had been assigned to her as 
aforesaid, the court directed her to produce it, which the did, and 
the seme on plaintiff's offer wns received in evidence, over the 
objection of defendant's attorney on the ground thet no previous 
notice to preduce had been given. It further eppeere from the evie 
dence that on June 22, 1922, “va Cohn, as sole devises of Norris 
Cehn, decensed, executed and delivered a written lease, in the 
usuel form, of the premisern to plaintiff’, from October 1, 192n, to 
September 30, 1932, at a monthly rental of $250 per month, and that 
on June 27, 1922, Swa Cohn, by her agent, Louis Salinger, coused to 
be served on defendant a written nevice to the effect that she 

(#va Cohn) had elected to terminate defendant's tenancy in the 
premises, and further stating “you are further notified toe quit 


and deliver up the possession af anid premises et the end ef the 
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term of your lease, October 1, 1922." It further oppears that 
defendant retained possession of the premises after October 1, 
1922, arid was in possersion when the present action was cormenced 
on October 5, 1922. 

It clearly appears from competent evidence thet, after 
the death of ‘orris Cohn, “vn Cohn became the owner of the premises 
by virtue of the will of Morris Cohn and that Abraham Cohen and 
Louis Salinger acted ne her agents in the oere and manecement theree 
of; that defendant, as ansignee of the extended lease, expiring by 
its terms on October 1, 1922, paid her rent thereunder cither to 
gaid Ushen or Salinger after the death of Norris Cobn, and took 
receipts therefor, including the rent for the last month ef the 
term; that prior to Uctober i, 1922, “va Cohn leased the premises 
to the plaintiff fer a period of ten yearn from Octebher 4, 1922; 
and that at the time of the cormencement of the present sction 
defendant was unlawfully withholding possession 6f the premises 
from plaintiff. He, snd not “wa Cohn, wae entitled te the pocvession 
and was the proper party plaintiff. (Jinkinson v. Gwene, 180 ILl. 
App. 122, 128; Gazzole v. Chambers, 75 I1i. 75, 79.) Defendant's 
tenancy of the premises, according to the terms of the extended 
lease under which she, #8 assignee, held, expired on October 1, 
1922, amd she wae bound to surrender possession on thet day and 
no notice to qitor demand of possession was necessary. (iec. 

12, Landierd & Tenant Act; Secar v. Zestana, 37 Til. 525, 527; 
Sehreiber v. Chicago and Svensten Re. Uo., A415 Ili. S40, S45; 
Condon vy. Brockway, 157 Ill. 94, 94.) and there ig no merit in 


the contention of defendant's counsel that, becsuse “va ‘ohn on 


dune 27, 1922, canaed te be served on defendant # netice te quit 


*—— 


and to deliver up posveasion “on Gcteber 1, 2922," this ect amounted 


te an extension ef defendant's term, or was such a recognition ef 


Bnew tenancy in defendant of some sort as required a further notice 
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te terminate. (Secor v. Pestana, 37 I]l. 625, $29; Jones v. 
Ritter, 20¢ Ill. Apy. 487, 491.) Nor is there any merit in 
counsel's further contention that the trial court erred in direete- 
ing defendant ta produce her copy of the lease, under which she 
hed originally tuken pewsession and which copy was then «ctunlly 
in court, beeause no previous notice to produce it had been served 
upon her or her attorney. (22 Corpus Juris, pe. 966, See. L202; 
Field v. demanaky, 9 I211. ipp. 479, 461.) 

The judgment of the Municipal Court shevld be affirmed 


and it is so ordered. 
APPIRM SD. 


Fiteh and Barnes, JJ., conour, 
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UNIVERSAL VENDING SHAVICR COMPANY, 
@ corporation, 
Appellee, 


VBe COMGOLIDATED CAUGRS 


VITO FPOTUTO and G. PASCENTO, APYSALS FROM 
Appellante. 
MUBICIPAL Court 
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296 -« 28572 


UBIVERSAL VSHDING SNAVICK COMPANY, 
® torporution, 


ran 


JOHN BAPOLETANO and ALVYONGG PROBERZANO, 
Apvelianta. 


| 
| 
| 
appellee, = } 
— 


MRPRESIDING JUSTICE GAIULZSY DMLIVERMD THK OPINION GF THE COURT. 


These cuses have bean coneolidated for hearing in this 
appellate court. Heth are sctions in fercible detainer, commenced 
in the Municipal Court of Chicege in September 13, 192%. In enve 
We. 28571, plaintiff sought to recever the possession of the "news- 
stand space and concession space now oceupied by Vite iotato and 

 &. Paacento, on a platform of the Slevated Seilread Gtation at 
Madison Street and Wabash Avenue,” in the City of Chicago. In 
@ase No, 28572, plaintiff sought te racever possesaion of the newse 










Stand space “on « platform of the Slevated Nailread Station at 

State and Lake Gtreets.” In exch case there was a trial before the 
court without a jury on September 27, 1922, ami at the conclusion 

of Pleintiff's evidence (defendant offering no evidence), the eourt 

q found defendants guilty of unlawfully withholding the possession 

and entered judgment egeinat them, and the several appeals were 

_ thereafter perfected. ‘The evidence in the two cuses was substantially 
the inant « 

3 an the firet cave it appears that en Jarmary 31, 1919, 
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the parties entered inte «a written agreement under seal, whereby 
Plaintiff (denignated az licensor) gave a lease or a License te 
defendants (designated as licensees) “te place and maintain in 

the Madison & Wabash Averme itetion of the licensor,” ot such 
location as might be designated from time ta time by the licenses, 
“a newsestand space as per plan attached,” wherein cdefendenta, 
under certein conditions mentioned, might sell newapapers, period- 
icals and other articles of merchandise, consisting of cigars, 
Cigarettes, tobacen and confectionery, from February 1, 1919, to 
February 28, 1919, “and from month to month thereafter until this 
dicense shali be terminated by the licensor upon notice, as here= 
inafter provided,” and wherein defendants agreed to pay ta plsin- 
tiff for said “privileges” the sum of $180 per month, in ddvance. 
The notice referred to is contained in clause fifth of the agreee 
ment, =a foliews; ‘*tThe licensee herety expressly agrees thet this 
license may be terminated by the licenser at eny time, by giving te 
the licensee five (4) days’ notice in writing of its intention se 
te do, and in case of wich termination by netice the licensee chall 
pay the proportionate amount of the sum reserved im cleuse Pargt 
hereof for the time this license shall remain in force.” The other 
provisions and conditions of the agreement are substantially the 
same as in the agreement in tho ease of Universal Yemding vorvice 
Sompuny v. Bemeo, tin. 28448, opinion thia dey filed, to which 
reference is made. it further appeers that defendant entered into 
the poeseseion of the premises undyr and pursnant to the agrere 


ment; and that on August 30, 192°, plaintiff omsed to be served 
on defendants a written notice, duly signed by pisintiff and dated 


Magust 3%, 1922, of the termination of their tenancy in seid newse 
stand space, wherein it was stated: "You are hereby ne tified that 
| your tenancy of the following premises” (deseribing them) *will 


terminate and the same is hereby terminated, in accordance with 
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the terms and conditions of said agreement, on the Lith day of 
September, A. D. 1922, and you are now hereby required te surrender 
possession of anid premises to the undersigned on that day.” It 
further appears that on Jeptember 12, 192%, the defendents vere 
still in the posucevion of the premises; that on that doy plaine 
tiff duly signed, and enused to be served on defendents, « written 
metice, dated September 12, 192%, demending “immediate possession” 
of the premises; that defendants had paid ell the accrued monthly 
rentela of $180, ineluding the month of August, 1922; and that on 
September 13, 1924, the day the action wes commenced, defendants 
were still in possession. 

The evidence in the second case discloses that a similer 
written egreenent was executed by the parties en Februery 28, 1919, 
as to a newsestand apace in the “State and Lake Street otatilon of 
the licensor” for the peried beginning on Kareh 1, 1919, and end« 
ing on March 31, 1919, “nnd frem month to month thereafter util 
this license chall be terminated by the licensor upen astice as 
hereineftar provided,” and for the swum of $20 per month in advance; 
that defendants entered into the poerersion of the premises under 
the agreement; that on August K), 1922, dleintiff served a similer 
written notice on defendents, notifying them thet their tenancy of 
the premises would terminate under the agreement on Geptember Li, 
1922, ete.; that notwithstanding the notice defendants did not 
vacate, end on September 12, 1022, plaintiff served snether notice 
en defendants demending immediate possession ef the premises; and 
thet at the time the action wes commeneed and at the time of the 


trial defendants were atill in possession. 

Counsel for defendants here contend in eubstance thet 
the written agreement under its terme is practicnlly « least, 
and, upon defendants teking powsension of the premises and pay- 
ing the stipuleted monthly rental, established the relation ef 


ae CO 


 ‘landlerd and tenant between the parties; thet the fifth close 
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of the agreement, by which defendants expressly agreed that their 
tenancy might be terminnted upon « five (5) dayn' written ne tice 
and under which plaintiff sought to terminate snid teneney on 
Weptember 11, 1922, by its written notice of sugust Wth, “is wid, 
as being inconsistent with the lease granted, nemely, a teneney 
from manth to month; that, under the atatute releting to mach a 
tenancy, defendants were entitled te e eixtyeday notice in writing; 
and that, therefore, the judgment in faver of plaintiff for 
possession was erronveus. UCeurscel make the further contention that 
enid fifth cleuse of the agreement ie alse void, bheesuse 1% is with 
out considerntion.e 
When the agreoments were severally executed, and when 
defendants entered inte posseasion of the seversl premises, there 
wae in force the foliowing statute (Sec. 6, Lumndlerd & Tenant Act, 
Hurd’s Stat., 1919, p. 18451): 
: *In all eases of tenancy by the month, or for any 
other term lees than one year, where the tenant holds 
over without special agreement, the landlerd shall have 
the right te terminate the tenancy by thirty days notice, 
in writing, and to maintain on action for forelble dee 
tniner or ejectment.” 
By an act aff the legislature, appreved and in forte April 
29, 1921, this otatute wan so smended as te read as follewe (Gehili's 
Stet. 19213, Chap. 80, dee, 6): 
*In all caves of tennney by the month, ox for any 


other term lesy than one yeur, where the tenant holds 
ver without spec » % madierd shail have 

€ % to terminate the tenancy by sixty days’ notice. 
in writing, until July 1, 1925, and theresfter by thirty 
daya' notice, in writing, amd te maintain an action for 
forcible deteiner or ejectment." 

It is this last mentioned statute that defendants’ 
counsel refer to in their argument. Thies stetate is «till in 
fovee, save that it wes se amended by the legislature in 1925, 

_ that the clause “until July 1, 1923," now rendea “until July 1, 
 «2025" (Cahdili'es Stat. 1923, p. 2134.) But, ans we read the 


= it is not applicable to the present cane, because dee 
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fendants are not tenants from month to month holding over wi the 
put special agreement. ‘They took posmescion under the special 
agresment or leave, wherein they were crented a tenancy for one 
specified month (commencing on the first dey and ending on the 
last dsy thereof) and “from month to month therenfter unti.” 
their teneonecy should be terminated by plaintiff civing them a 
five (5) days' notice in writing of its intention to terminate 
the tensney. They were let into the posseseion of the premises 
under these terms which they accepted, They campied the premises 
for many months undur the agreeuent, teying the otipulated monthly 
rentel, with the understanding that their tenansy might be termine 
ated at any time upon plaintiff giving the 5 daya’ netics. The 
tenaney grented after the firet month has been held to be in the 
nature of a tenancy at will. (24 Gye. 1034.) Or it may be culled 
a "“periedic tenancy,” an dicmesed in 1 Tiffeny en Lendlerd and 
Tenant, pp. 119, 123, 132. But, whatever it moy be cvlled, it was 
created by the express agreoment of the parties, subject to the 
terms and eonditions mentioned. And it appearr that on Auguot 38, 
1922, phainciff, in accordance with the agreement, duly notified 
defendants that their tenaneies in the respective premises would 
terminate on September 11, 192°, and that on thet dey they would 
be required to surrender possession. This they did not da, and on 
september 12th plaintiff ceused « demend fer immediate possession 
to be served upon them, and, upon their etili refusing te doliver 
UP poasesainn, plaintiff com: eneed the present sections in forcible 
Getainer. ¥%e are of the opinion thet under the fuacts dixvclased 
defendants were, unlawfully and in vieistion of their expense 
agreement, withholding fram plaintif’ the possession of the premises 


On September 15, 192%, and thet plaintiff was entitied to recover 


_ the possession in the present notions by virtue of the provisions 
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of Seotions 1, 2 and 3 of the Poreible Untry and Detainer Act of 
this State. In seetion 2 ef snid Act it is previded in part: 


“Jee. 3. The person entitled to the pogsession 
of lands of tenements may be reatered thereto in the 
munner hereafter provided: * ® 

Second. hen a peaceable entry is made, and the 
possession unlawfully withheld. « # 

Fourth. ‘when any leasee of the lands or tenements, 
* @, holds posseuaion without right, after the detere 
minetion of the lenwe or tenuney by its ow limitations, 
conditions or terme, or by notice to quit, or othere 
wine.” # # 


And we fail to cee wherein the fifth clowse of the 
agreement, giving plaintiff the right to terminate the tenaney 
en 5 days written notice, is without considerntion. The ceiving 
ef the tenaney and allowing dofendonts to enter inte pessecasion 
under those terms wae a cuffictent cansideration. 

The Judgmenta ef the Bunicipal Court in both esses 


should be sffirmed, and it is s ordered. 
AVYIRITID « 


Pitch and Bernes, J7., concur, 





® 


te SoA tombeted bre yurell efdtoto™ wit Yo & hee & ,f amoltoe® Yo 
ghuse at bebieorq a2 Sh te How te & mobeove al .esese @Ree 


Praise tacts eeu ear 


ont at od erent — — oe au 
asf Yseted r8mmeam > 















“ate svete etbam at eeime ph Frm. n nots 
°* bivddt dw 


ad remerted x0 shred oct ‘te ovenel ete mode 
emtetob edt sptta .triyis tucdsiw mela 

.onobtud tatd avo oth yd youanet to sonot he * rol? 
“Sn 2 10 _athop_ 03 eo ti 


us Of 4A « r) 


“ald 29 wenn £o AGAET oat mborosin ove of Lin an baa | 


. ot RG 
yenan ot oxid otamharss at Lad pata u⸗aiai — ta 
To? ene 


| uaivt's oat sad ot» boas $ uct bw st set on nei eta 


i Be. 
melacenneg ome 1etee of — ab palwots bee | 






+ 


) Aa 


eid acobzaaee oue ꝛe bY tw a iow —* eo· 


4 “os Bia?’ 
, Beaee ate ae sown faqte tna std * — ————— 
—— at * net bomen 
a4 ont we} 
o TUBA 


ts 
ta — E * 
 gtunmon 4. Uk ydkered Dna aed eT 


eae ed onharee 
ree Fated ‘con aia 
sty: ; + om ; ot , (im abate pa 


4 7 Jat — rane 
AO > pe ieee * 
28 OS BOL ro Cedigae 
/ ee gree? hl eee ee 
fats \eaboenmoneg ae 
 reackadeb 
emt Uy) 


7. F 
jectQlw Jeo 
vy 


FR —— Be 


— 


oki hen y fl? ef gebtenenog ac? 





WHIVERGAL VENDING SERVICE 
COMPANY, a eorporation, APPRAL FROM 
Appellee, 
MUNICIPAL COURT 


VSe OF CHICAGC. 


2S1I.A. 670 
7 Ww 


GHORGS TRAKAS» 


— — 


Appellant. 
MR. PRESIDING JUSTICH GRIDLEY DULIVORED THE OPINIGN OF THS COURT. 


This is an action ef forcible dateiner, commenced by 
pieintiff in the Municipal Court of Chicage on November 5, 1922, 
against defendant to recover the possession of the newsestand 
space in the Cicero Averme iitation of the Metropolitan ‘est Side 
Blevated Xsilway Co., in the City of Chieaga. The cnse was tried 
before the court without a jury upon » stipulation of facts, dis- 
Closing substantially the seme state of facts as in the eases of 
Universal Vending Service Company v. De Meo, No. 28446, and seme 
vy. Potuto, tio, 28571, opinions this day filed, except xe to the 
amount of the monthly rental mentioned in the acreement of the 
parties, the particuler station of the elevated railwey company 
invelved, the date of the service of the notice by plaintiff of 
the termination of the tenancy, «tc. The court found the dee 
fendant guilty of unlewfully withholding from plaintiff the 
possession of the premises and entered judgment on the finding 
ageinst defendant, and he appealed. 

Thirty-four similar cnses, (Nos. 26575 te 28577, in- 
@lusive, and Nes. 28579 to 28607, inclusive), brought by plaine 


t4ff against different defendants ond affecting similar premises 
in other stations of said elevated reilway company, and in 


which similar judgments were rendered in the Bunicipel Court 


against the respective defendonta, have been consolidated for 





hearing in this appellate court, and one set of briefs has been 


~ 
7 
od 






WORT ATTA 
vats JAarOrE 
OoAN IND #9 


O10 .LTTES* 


4 
i: 
g 
& 
: 
: 
2 
B 
oF 
¥ 


esnel .© aedmevok nO oysoldd to gamed Legioinw® ont at 
buodneswom aft TS molumenncq of? voveoes of faebne lob Fa: 
ehit fas mad tiogotsek off Ye celeets opmeva eteedd of? at vonage 
batt sew gree of? .apowld® ta ye kd ‘wie at 1100 War kies Betevelt 
i -abb ,atuet to weisatuqite a nogx yast 2 tuecdtsiw trues odd ereted 
to muses alt mi ns steak To otata ome ont hieiinetedie aimee 
Sane Sma ,OO8S .oR 09M of av wrngoe9 apkysed gas 
alt oF e& tyooxe .boEL? yad vist enointae ,£TO88 et wots oe 
wie De femnange edt mi bantottnom dagnwt yidenom eff to savem 
eangane ution Sefavele ett Yo molvate teimolizeq alt nokta 
te Miktniela yf soften ed? Yo onivies sit Yo atad ols odeviovas 
206 mt bevel gre0e emt 0% ,yonamed ods to mostontaned ods 
i od? Yiicatele mevt _athLonde ty vikstwotew Yo yliag suabno? 
anibatt ect ao teem, bevetas bao aontwesq eff Yo moteaseaog 
ebefeudqe wi Ona ,énehme Leb tontage 

mh ,TVCOS of GTUGE .e0H) gneees inliake twol-yer ld? J— 
thal; , o, roonne of ereas .aaK ban —R 


noriaozg teilmte gutsos’ te amm siashne toh taut Natd senlega rise 
ait bes ,yreqmoe yowitat hotavede bine to enoltote xeddo mt 


#1009 Leqio lant on? ad Setohues ox9w edmompout taLimte dodstw 
TOI begabifosnen need evad ,esnabueteh evifoeqset ent tontage 
4 end etelud Ye jen ane bee _*utms efalfance «bdo ad — 


















— 
= 


a le 





«2e 


filed for all the cases by respective counsel, 

The grounds relied upon by counsel for defendant in 
the instant case, av well as in wll of said cases here conaoli- 
dated with it, are the seme as in the Potute case, Noe 28571, 
opinion this dey filed. For the reasong indicated in that 
opinion the judgment of the Municipal Court in the instant case, 
No. 26578, is affirmed, and the several judgments of the 
Municipal Court, in cases Now. 28575 te 26577, inclusive, and 
in cases Nos. 28579 to 28607, inclusive, are vlae offirmed. 

AFFIRMED. 


Fitch and Barnes, JJ., concur, 
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WILLIAK GOLDSTEIN, 


} 
Appellee, Interlocutery 
( Appeal from 
Ve 
| Oirmit Court, 


BURTON AUTO SPRING MNPG. OO., Cook County 


@ corporation, MAeTIN MANS ~ oR —— 
and VICTOR GREGURIGH, 2. 3 11.A. & O 
Appellants. “al ee 


WR. PRESIDING JUSTICE GRIDLEY DSLLYSRED THE CPINION OF THS court. 


This is an interiewtory appeal taken frem an injunction~ 
al order of the Circuit Court of Cock County, entered Way 24, 1923, 


wherein the three defendants, und gach of them, are enjoined, until 
further 
the .. order ef the emrt, 
"from assigning, transferring, or otherwise disposing 
of, except in the reguisr course of business, any of 
the property, assets or moneys belonging to the defend- 
ent, Burton Ante spring Mnfg. Co,, a corporation, or 
the co-cartnership known under the name of Purton Auto 
Spring Unfg. Co.s * * from managing or uperating Uurton 
fute Spring Mnfg. Vo., a corporation, and ite savets, 
property or meneys, and the ssid se-partnership known 
under the name of Burton mte Spring Enfg. Co., and ite 
property, sveets or moneys, to the demage er injury 
of the compliainent;* 


amd wherein the defendants, Martin Hane and Victor Gregurich, and 
efch of them, are enjoined, until the further order of the court, 
“fram appreprisating to their ow use any of the property, 
assets or moneys belonging to Turton Aute opring \nfge 
Co., & corporation, and the co-partnership known under 
the meme of Burton duto Spring Mafg. Ce." 

Complainant's bill was filed on Fay 25, 1925, amd the 
injunction was granted without notice, and solely upon the allega- 
tions contained in the bill. ‘The prayer of the bill is very long, 
Contained in paregraphs 26 to 41 inclusive, in which both final 
and temporary relief is asked. ‘The final relief asked is, in 


substances, for a discovery and an accounting; for the production 
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of the books, records and accounts of the defendant corporation 
and of the co-pertnership of the some name; that eertain certifi 
cates of stock in the corpormtion be given to compleinent; that 
Cemplainant be adjudged ta be the lawful owner of one»third of the 
funds and assets of the coepartnership; thet the sorparstion be 
dissolved, but, if the corporntion no longer existe and has been 
converted inte the co-partnerships, thet said ce-pertnership be 
‘dissolved and the assets seld and the proceeds distriketed ce as 
te give one-third thereof to complainant. a¢ to temporary relief 
the bill prays for the apvointeent of a receiver; alse for an 
injunction pendente Lite, “the newessity ef dispensing with netice 
being apporent from the face of the biRL.* Attar an wxeminetion 
af the bill ve sannet say that the necessity @f ciepenzing with 
notice 1s apparent frem tte fute. ‘The bilih is aianed by com~ 
Plainant end on the eames page evercars Ais «<fideyit te the effect 
that he has read the foregaing bill end Knews the cantents theroef 
and thet the matters ond things thersin ctated are true in aude 
stance and in fact, except those mattere and things which are 
therein etated to be upon informmsetion and belief, and as te all 
those matters and things he believes them te be true. ome cf the 
escential sliegations of the bili, and upen which the temporary 
injunction order evidently waa predicated, are stated ta be made 
upon information and belief. On the seme page of the bill appears 
the additional iffidsvit of complainant that “hie rights «s seme 
Plainant will be unduly prejudisaet if the temporary injunction 

in this omse is not iseued fiomediviciv und without notice te the 


defendents.* This is but the statement of his cenclucion. Ho 
facts are stated justifving the conclusion. 


The material allegations of the bill are substantially 
as follows; ‘he complainant, Goldstein, and the defendants, 
| Mane and Gregurich, in the early spring of 19230, agreed te ge 
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into the Mmainese of mamfacturing ond dealing in automobile 

springs, cach to have a oneethird interest. The necessary tools, 
machinery, etc., were acquired and the title thereto taken in the 
name of Hans. On April 4, 1920, 2 Deleware corporstion wis organized, 
nemed Burton Auto Gpring Mnfg. So., with a capital stock ef g100, 000, 
ten thousand sheres of the par velue of $10 each. The entire pteck 
was to be paid up by the parties trensferring to the corporation, in 
the name of Hans, said tele and equipment and $20,000 in cash, and 
each was to receive one«third of the steck. The toole and equipment 
and the $20,000 Were so transferred; the parties were elected ae the 
three directors; Goldstein boceme president, Gregurich vice-president 
and Hane secretary and treasurer; #2 place of businesn wns opened in 
Chicage; automobile springs were mamefactured and repaireds bat by 
agreement mo certificnte of stock were issued to any of the parties. 
About Jamaery 1, 1921, after the corporation hed been doing business 
for more than six months, it wa» determines te ineresce the cepital 
ateck to $200,606, divided into 206,006 shares, snd te enteavor to sell 
the additional 10,000 chares in Illinois. ‘The charter ves amended 
accordingiy. Yor the purpose of complying with the Illinois 
Beeurities Law, the purties agreed that 5,000 ef the 10,000 shares 
“eriginally issued” should be returned to the treasury. Ar the 
property and cash originally held im the name of Hans hac been trange 
ferred by him to the corporation in payment of the oricinai 10,606 
shares, tut a8 no certifivate fer any of said ehares hat sctually 
been iseied, the parties further agreed that the recerds of the core 
poration should show thet Hans had returned inte the treasury said 
5,600 shares, instesd of showing that complainant head retumed 


1,666-2/3 sheres, and Hens and Cregurich each » Like number. In 
accordance with this agreement, ot » special meeting of the dire 


ectors, heli on April 20, 1921, Hane offered to return tw the 
treasury anid 5,000 shares and his offer war accepted, and it was 


further agreed, although no certificates of steck were then issued, 
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that complainant then owned 1,666-2/5 shares and Hane and Greguriah 
each a like number, thereafter the business wes conducted apon this 
understanding, and complainant devoted many hours each day te the 
business of the corporstion and to his duties aw the executive head 
thereof, but he never received anything for hie serviges, and never 
receiyed from the corpeorstion, although he has made many requests 
therefor, a certificate for the 1,666-2/5 shares se owned by hime 

The bill then charges thst Hans and Gregurich, as directors and 
officers of the corporation, frevdulently conspired toe deprive can- 
plainant of the benefit of his agreements with them, of the 1,666-2/3 
shares so owned by him, and of any interest or control of the manage- 
ment of the corporation; that, in pursuance of the conepiracy, and 
without rigit, and without authority of the board of cirecters or of 
the stockholders of the corporation, and without any new election of 
officers er directors being held, said defendants, in the early summer 
ef 1921, fraudulentiy infermed complainant thet “they no lenger desired 
him as president ef the corporation and that he was no longer presie 
dent," and commanded thet he eeane acting «s president, and refused te 
allow him te take any part in the management of the corporation or te 
exenine its beokn and records, which are in their exclusive contre]; 
that, although it is provided in the by-laws of the corporntion that 
the anmial meeting of the utocknoldersa shall be held in Shicage on 

the first Monday of April in exch year, and directors’ meetings shali 
be held st the Chiesgo office of the company on the first Monday of 
each month, ne meetings of the stockholders or of the cirectersa heave 
been held since the early summer of 1921; and thet aince that time 
Hans has assumed to ect as president, ulthough he has never been 
elected to that effice, and he has refuses to sallow compleinant te 


act as president or ag a director. It thus appears from the 
sllegations of the bill that this dismte over the management of 


the internal affairs of the company, between Hans and Gregurich, 


Majority helders of the steck, and complainant, minority holder, 
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is not of recent date, but has existed for vver two years prior 

to the filing of the bill. ‘he inference, therefore, is «treng 
that the rights of complainant could not have been unduly prejudiced 
had notice of the application for « preliminary injunction been 
given to the cefendante. This inferenee is atrengthened by the 
allegations contained in the 17th and 18th pareeraphs of the bill, 
nade ‘upon informution and belief, thet said defendants, Hans and 
Gregurich, pursuant to their unlawful scheme om conspiracy te dee 
fraud complainant of his stock and without notice te him and with- 
out his consent, on or about July, 1991, “attempted te surrender” 
the Delaware charter of the compeny, thet said "attempt" waa a frond 
Upon complainant, thiut since said date the buainess and the assets 
of the corporetion have been hendles and sontrelled ty ‘defendants ss 
a co-partnerghip of the same nome as the corporsztian, onc that, if 
the corporation has surrendered its charter and it is ne longer in 
existence, complainant is a one-third owner of ell of the osnetes of 
the “supposed” partnership and entitled to a one-third chere of ite 
earnings. In parsgreph 20 of the bill it is alleged, siro upon in- 
formation and belief, that seid defendants since July, 1921, have 





unlaxfully carried on the business as a co-partnership, entirely fer 
their own financiel gain and not for the benefit ef the corperstion 
or the complsinant; that the “supposed” partnership hes mate "large" 
profits, of which compleinant has received nothing; thot ssid defend+ 
anta have “wasted* the assets of the corporation ani the echepartner- 
ship, end have converted to their own use moneys and preperty righte 
fully belonging to the corporstion or ta the co-partnership; that 
they “intend te use verious and devious means to deerease the value 
of the stock of the corporation” owned by complainant, se a» te 
foree him to dippose of his stock at «2 nominal sum; thet they “ine 
tend to further appropriate and convert te their own use the earne 
ings and profits of the corporation, and/or the co-partnership, 


Vightfully belonging to the corperstion and te the comp indneante ® 


tel<y atney ent cave cet beraixe aad Suv ,oad saseer To vee 

promt s ek sr otetons sooner otind ay iikd ot Yo goktie a 

bev taker inure nosd oad fon biwos Inante Lemoo te érstgrs wi 

aoad wobtonatnt yxamintierg e tet mobaciiagn ‘ott Yo ‘hile 

ot yd bamant ymoste Si aomsvotal bie? .ndaabaeteh bar "ed re 

ol bs aft Yo anqurge tag AOE ban MOL oly at Demkndnes v wokis galte 

. “hase anal Aaobaono⸗ hkse Vand ste bsort hea okt samo tnd ‘peal Shae 

* ot wea ataenos hee wanoddo Lutwo kas Aba⸗ ot $mom 199 — 

| “etd bw bas mic of ‘90 dd bn fvcrd tw bews ‘Meals alk to torntalams ba 

——— of adqned tn® ————— tueds t@ me .trosnee 

" boett a ‘aan —— bine ‘fod 9 Aur gem ‘eit? “te —E — eal 

ad oo. hae seonte wd end od ab bban ounde — \Jesnintemes meq” 

— —— wd bother neo jan batbunent awed * ro itoremied allt Yo 

RR tad 5 basa (MORE weer 08 oft’ ka’ sabe vase Ot? Se qhte rome tng-8d 

mk Tigtet ay et st hee sated nbd ho-tebrextin nett roLioragree wi 

to ufaver ont to £fa Ye womwe brintasmo « et Inuntodqube , bx 

eth Yo ovade Pridd-ane. « of beltkine bas gbdsventoq — — 

,o wt Ye 28 dgaryeing al saghietae 

~ "genet £805 welut sagtn ataabnotsh Shen tadt ,tekked bos mold omee? 

0% thoxhine <Titevenirag~oo @ on enetieud ont me bolwvane * | 

Apshan9q7 08 ad? Yo edtened aot wot tom hme whan tstouant? * i 

“etal” wham asst atuan ens 294 *hanoqque™ wit teas tmanteLamen & 

~ abasted Stav fads qomtdtow bevienes ead Ynandelaave do tee x ee 

— —⸗ oft ome MOAfoxeqxe> si? Yo efoues off "“bodsaw* eva cine 
4 wr mors dtu eyerem sua owe thea? of bodrwvaes evad kes 

sats pasion end xaqeor ond oe %e ne Frat og oo odd e —— 

aulay od? de cxevm abolyeah bas ewedver ony oF bassat” yeas 

of me 8 sinantalamea wW benwe ao 8? 2 eign 09 ot? Yo Zonta wi Ye 

CPE aang + 
Al" yoo fast iawn Toxinen @ f4 toote nk Yo euogaih of ——— 


o i ine 
orn orf naw wo theme of Psevnes dan (otadrquagye vedi or ) 
ae’ doh 4g) 


a 
| 
ee, 
— 



















eGaiter ane meno add Ma· ——— act Ye — 
— a 





and that uniesa defendants are restrained by injunction without 
notice, as prayed, and unless « receiver of the corporation and 
of the co-pertnership be appointed immediately, complainant will 
suffer “immediate and irreparable injury." Wo specific facts 
are allegec in the bill which justify thie conclusion. 

It is provided in section 3 of chapter 69 af the 
Illinois Statutes (Cehdll's iteat. 1921): 

“No court, judge or muster shall grant an injunction 
without previous notice of the time and place af the 
application having been given te the defendantea te be 
affected thereby, or such of them as ean conveniently be 
gerved, unless it shappb appear, frem the bill or waffidawit 
accompanying th: sume, that the rights of the complainant 
will be unduly prejudiced if the injunction is not dseued 
drmicdiately or withoat such notice. 

In construing this gtatwte it has been frementiy held 
that, in order to warrant the isuuance ef an injunction without 
motics, the sompliinant must show, either in nis sworn bikl or 
the nocampenving afvidavite, facts frow whieh it can clearly be 
inferred that kis rights will be wnt Ly prejudiced by the giving 
ef notice, ani that mere etnterents of conclusions on the qusstim 
wili not suffice. (Christian Novpital v. Peeples, 255 Ill. 244, 
248; Bours of Trades v. Sdordams 94 T11. App. 298, 309; Jamen He 
Pepper Distributing Co. v. MeLeod, 121 111. App. 592, 594.) ‘the 
injunctionsal order appealed from vas issued without notice solely 
on the allegationa contained in complainant! will, and, ss we 
read the bill, ne fxets mre therein stated from which it can be 
Glearly inferred thet complsinaent's rights wuld be unduly pre- 
judised by the giving of rotice to the defendants. Fur thermo rs, 
@ome of the essential allege tions contained in the bill are not 
made positively, but upon the belief of complainant from invore 
mation received, and they are not verified. The complsineun® only 
Swears in his affidavit to the bill that he believes them to be 
true. It is also well settled that, in order to warrent the 


issuance of » temporary injunction without notice, the easential 
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Qilegstions of a bili mint be verdvded. Gort vesrborn ugte 
Deposit Co. ve Rigdon, 166 TL. tpg. S34, 358; losrd of Trade 
Vv. Rigmag, supra; Crawford Adeit Co. ve Beli, G5 Idle App. 
27, A268.) 

The injunotional crder appenied frem is reversed. 


HIEVRGUL » 


Fitch and Bernes, JJ., conenre 
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K. & 5. MANUFACTURING COMPANY, 
a corporation, APPRAL FROM 
Appellee, 
MUNICIPAL COURT 


WSe OF CHICAGOe 


WH. H. JOHNSTON MANUFACTURING 
COMPANY, a corporation, we 
Appellant. A7T hk GAT 1 
ey tf Botte VW a 


BR. JUSTICK BARNES DULIVEAED THK OPINION OF THE COURT. 


This is an action brought by appellee agsinst appellant 
te recover the price of certain wood frames alleged te have been 
solid and delivered by the former to the latter. 

The issue presented by the plendings was whether the 
goods were oriersd and delivered, es alleged by appellees. If 
they were, it is conceded by appellant that the judgment agsinst 
it should be affirmed, there being no disagreement as to the 
items or prices. 

The only points made by appellant are thet the verdict 
was against the weight of the evidence, and that the conduct of 
counsel for appellee in conducting the crose examination of Um. 

Re Johnaton, the president of appellant, constitated reversible 
error. 

The evidence taken on the trial was voluminous, and 
much of it unnecessary and irrelevant. That on the part of 
appellee tended te show that appellee was instructed te mamfacture 
the frames in question by Visokey, appellant's fereman, in a 
telephone conversetion with an officer of appellee, en February 25, 
1920; that the frames so ordered were made up within the next few 
weeks; that deliveries were made and accepted of some of them and 

_ the rest remained in appellee's factory until some time in 
: Hovember, i920, when appellee was instructed by apreliant te 
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deliver the rest or goods in question te appellant's factory, 
for which appellant gave the usuel receipt. 

Appellant's evidence was to the effect that Visekey 
had no authority to order the fremes, and that delivery of the 
frames to appellant's factory was merely for storage te accommodate 
appellee. 

Appellant was engaged in the manmefacture of the Johnston 
Cartein Sindow and owned patents for certain designe of the same. 
The K. & &. Mamfacturing Co., woe organized fer the purpose of 
mamuifacturing and supplving appellant with wooden fremes for such 
windews and mamfectured seversl thousand fer appeliant befere ree 
ceiving the order in question. It was the custom of appellant te 
give what it called “blanket arders,” that is, an order for a sere 
tain number of frames to be taken ae subsequentiy specified. These 
erders were sometimes given orally and sometimes in writing, and 
sometimes, but not necessarily, follewed with written specifications, 

Sometime in July, 1926, a conversation was had at 
appellee's factory with Johnston, appellant's president, with ree 
gard to taking ont of appellee's sterage the goods ordered the 
previous February. In the foliewing November after another intere 
View or correspondence the goods were shipped, invoiced and delfvered 
te appellant's storehouse. Payment therefor was subcequentiy demanded 
and refused, and this suit was brought to recever the seme. 

The f&cts ss above stated are practically unmestioned, 
Johnston testified that Visokey had no authority to order the 
goods, that a confirmetion of «11 orders in writing wes required 
at that time, and none was given, and that the goode were merely 
received for storage. Tut it appears that deliveries of some of 
the goods so ordered were made and accepted, and that it wee not 
unusual for appellee to fill erders received over the telephone 


' or verbally, or for appellant to accept goods so ordered without 
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written confirmation. 
The witnesses of appellee ond appellant differed as 
to what wes said in the July conversation relating to the dee 
livery of these frames. Appellee's witnesses testified in effect 
te an understanding with appellant's president that appellant 
would take the frames after receiving a list of them, which 
appellee proceeded to send by letter on the same date, July 14, 
1926, in which he referred to the conversation, and asked for 
immediate shipping orders. While Johnston claimed that the 
letter was not called to his attention until November 15th follewe 
ing, yet it tends te confirm appellee's contention of an under 
standing to take the frames off appellee's hands, as dees alse 
appellee's letter of November léth to sppeliant, which refers 
te another conversation on the subject the previous Ssturday and 
states that spreliee is mailing an invoice that date “eof frames we 
have been carrying on our floor fer approximately eight months, 
awaiting your disposition." The letter proceeds to say? 
"You will recali that you promised me personally 
on July 14th to take these frames out as soon oe I had 
given you a list, which was covered by our letter of 
July 14th, and to which you have made no reference ner 
paid any attention. Am per your promise of <aturdays 
will you kindly give us shipping inetructions on the 
above frames, which were made to your order, and which 
should have been taken out quite « few monthe back.* 
after that time, in the seme month, the fromes were 
delivered to appeliant's factory for which it issued its receipt 
in usual form. The written receipt could not be found, but its 
issuance was not denied. 
de have examined the evidence closely and are unable 
to say that there was a preponderance of evidence in favor of 
appellant either en the question of authority to give the order 
er the acteptance of the goods, and it would serve no useful 
purpose to detail the conflicting testimony on these pointes. 


fhe eross examination of Mr. Johnston by appellee's 
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attorney is criticised for insimoating that Johnnaton wee an 
habitual litigant, which, of course, had nothing to do with the 
CASE The court sustained such objections ac were made, and 
much of the oriticiem of appellee's counsel is justified. Tut 
we do not think the verdict of the jury could possibly have been 
influenced by the improper questions. In view of the court's 
rulings and remarks thereon we think they were more likely te 
prejudice a reasonable and sensible jury against appellee's 
counsel than against appellant. 

we do not think there was reversible error, 

AFFINMZD « 


Gridley, ». J., and Fitch, J., concur. 
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EMANUEL M. ROSENTHAL, ) 
Appe lees 
APPEAL FROM 
vse. CIRCUIT COURT, 
K COUNTY 1 
HAWRY L. NEWHOUSE, 931 Toe Or 
Appellant. 


MR. JUSTIC! BARNES DELIVERED THS OPINION OF THR COURT. 


This appeal is from a decree on a supplemental and 
amended till, answer, and an amended crows bill and answer, 
enjoining defendant Newhouse from interfering with complainant 
Resenthal’s possession of certain phemises as hereinafter 
stated. 

Resenthal occupies the first floor of a tweestory 
apartment building at No. 5006, Weodlawn avenue, Chieaco., 
under a lease from one Nathan Ascher. Wewhouse occupies the 
second floor opartment and helds the legal title to the entire 
wuilding and lot it covers. The validity of said icase and 
use of the “ball reom* in the basement are the principal 
matters in controversy. 

The lot was purchased and wilding erected under a 
verbal arrangement between defendent and seid Nathan Ascher fer 
am equal division of the cost thereof. Pursuant thereto each 
paid one-half of the purchase price of 912,500 for the lot, 
the deed to which was taken in the name of Newhouse, but withe 
out Ascher'’s knowledge, and te secure a loan of $25,000 fer 
erection of the building each signed notes and a trust deed 
to the premises for thet lean, and Ascher was to have the first, 


and Newhouse the second-story spartment. Ascher moved into the 
first floor in May, 1918, and Hexhouse inte the second in July, 
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1918. Newhouse is an architect and made the plans and «ll dis- 
bursements and supervised the construction of the building and 
had the initials of their names, A and N, carved in stone over 
the entrance. They estimated that it would take $450 per month, 
half of which each agreed to pay, *9 take care of the carrying 
charges, fuel, taxes, janitor'’s services, etc. Gn that basta 
Ascher took care ef them for the firet six months and Newhouse 
after that time. The sum was found insufficient snd Ascher paid 
half of the difference when statements thereef were presented by 
Newhouse, both before and after he leased his apartment te 
Rosenthal. 

The lease waa exevuuted in December, 1919, am Kosenthal 
took possession of the apartment im April, 1920. 

Rosenthal end Hewhause differed as te what was said abeut 
the lease when they first met and where the conversation took place 
But in view of subsequent events these matters are of little impor. 
tance, for from June, 1920, te June, 1922, it does not appecr that 
Newhouse said or did anything in the nature ef # protest or obj ece 
tion to Rosenthal'’s occupancy of the premises. On the contrary, 
in that interval they lived on the most friendly terms, exchanging 
calls, driving out together, and otherwise manifesting friendly 
relations. Newhouse presented a mirrer and ornements te hosenthel 
for his apariment, placed iron guards on the “bali room® windows 
at Mrs. Rosenthal’s request, and in other ways recognised net eniy 
Ascher as a tenant in common but Rosenthal'’s occupancy of Agcher's 
apartment. 

Finally trouble srese over the use of that part of the 
basement called the “ball room," which wae entered beth from the 
hall way of the first epartment and by passing through other base- 
ment reoms from an inner stairway leading from the second aparte- 
ment. Rosenthal placed lecks on deors leading directly to the 


"ball room," but Newhouse was always permitted to use it on ree 
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quest. On one occasion Newhouse used it for a party of guests 
and was permitted to enter through Rosenthal’s frent door and 
Pass through his stairway. Put Later permission to do so again 
was refused and after that Newhouse uced the rear entrance, and 
their relations became strained. 

On May 26, 1922, Awoher made a written proposition to 
Newhouse to pay him 96,000 in settlement of the property and an 
adjoining lot which they had agread to purchase together, he to 
release and quitelaim his interests in settlement of all claims 
and charges sgainst him or that might thereafter arise agninat 
him or the property, and jiewhouse to aexsume any mortgages er 
Gherges agninst the property. The proposition was accepted and 
acted upon. <A quit cileim deed to the premises in question was 
mever executed, presumably because the title steod in Newhouse’s 
mame, After that time Ascher did not collect rent from Rosenthal 
er contime to pay Vewhoune for the carrying charges. 

On the first of June, 1922, Newhouse demanded from 
Rosenthal $50 more rent ner month. On the followine day he served 
Rosenthal with a demand for possession of the premises, and en 
the morning of the third erected a barricade or scaffold in the 
vestibule leading to Rosenthal’s front door, On the letter. date 
the bill for injunction was filed and a temporary injunction 
granted. On October 28, 192, owenthal exercised an option fer 
the renewal of the lease for two years from April SO, 1955, as 
previded for therein. 

Based on his claim of ownership and that NResenthal had 
entered the premises without authorization or legal right and had 
refused to vacate them Hewhouse filed « cross bill for restitution 
of the premises and to compsl Kosenthal to restere the scaffeid 
and pay for the unlewful possession of the premises. Later there 


was filed aa amended and supplemental bill setting up the exercise 
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ef such option and amplifying the allegations of the bill with 
respect to the relations of the parties to one another and ta 
Aseher. Later the cross bill was amended but it is unnecessary 
to a considerntion of the controlling issues to recite the cone 
tents of the plesdings more fully. 

Upon s hearing before the court of the issues the 
court found that complainant was entitled to substantially all 
of the relicf preyed Sor; thut there was an agreement between 
Newhouse and Accher for the purchase of such lot, each te con- 
tribute one-half of the purchase price thereof; that Newhouse, 
without Ascher's consent or aemiiescenae took the legal title 
thereto in is own nome; that they jointly erected said building 
and jointly executed notes secured by a trust decd upon the 
premises fcr the purpose of berrowing G25_CCC te be used in 
erecting the wuiiding; thet each sgreed to contritute one-helf 
ef the carrying and maintenance charges of the building, and 
that they became and continued to be owners ond tenants in commen 
of the lot and building from the time of the purchnze of the let 
and the erection of the building until May 26, 1922, and agreed 
upon the exclusive, pesceful and undisturbed possession of the 
apartments sforessid and for a joint use of the bali room for 
their respective families; thet the lease from Ascher to “osene 
thal was meade with the knowledge, consent and acquiescence of 
Newhouse, with the terms of which complainant has fully complied; 
that Newhouse knew of the lease from Ascher te Resenthal of the 
first fleor spartment and had acquiesced in and ratified the seme 
in all its terms and provisions, ete., including the option for 
renewal, end wes estepped from questioning or denying complainant's 
rights under the lease until the expiration of the term, namely, 
April 30, 1925; that the settlement between Newhouse ond Ascher 


was made es aforesaid whereby Ascher's interest wis to cease in 
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both the lot and building and Newhouse to assume "any mortgages 
or charges against the building;" thet the lease was a charge 
upon the premises which Newhouse assumed by said agreement, and 
that Newhouse violated complainant's rights as « lawful tenant 
in causing the barricade or scaffold ta be erected as aforesaid. 

The court ordered, adjudged and decreed that the lease 
was binding for such extended term upon Newhouse, that complainant 
was entitled to the extlusive and undisturbed possession of the 
first floor apariment until Avril, 1925,»provided he paid the menthly 
rental called for by the lease, that the complainant and defendant 
were jointly entitled to the use of the ball room, and that defendant 
Was not entitled to enter the seme through the first fleor apartment 
and had not veen excluded therefrom as contended in his cress bill 
but was allowed to use the sane eck yequest. Newhouse was then 
perpetuoliy enjoined from interfering with such posseasion by Kosen- 
thal and his joint use of the bali room and from interfering with 
Roesenthal's ingress to and egress from the premises and frem entere 
ing the ball room through the front entrance to the first floor 
apartment. 

It is urged that the decree ia net supported by the 
evidence. “ith this contention we do not agree. ‘hile there is 
contradictory evidence as to mutters more or less immaterial, 
that relating to the main issues ia quite clear and, fer the most 
pert, undisputed snd supports the findinge of the chaneclier, 
which will not be disturbed on review unless clearly against the 
preponderance of the evidence. (Sehrader v. Schrader, 298 Iie 
469; #oodruff v. Day, 278 id. 199.) Reaching the conclusion 
from a perusel of the evidence that the findings should net be 
disturbed it is not necessary to detail or discuss the evidence 
at length. 

The principal qiestions ot issue are whether Newhouse 


and Ascher were tenants in common of the property in qestion, 
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and whether Newhouse acquiesced in or ratified the leace in 
question, and whether he wfferet any deanagee from alleged exe 
Clusion from the ball roore 

While the evidence indicated that Ascher end Newhoune 
intended to hold the premises os tenants in common ond considered 
themselves at such, yet it cannot be questioned thet es Ascher 
furnished a definite portion of the purchese money for the lot 
there wac a resulting trust in his favor when Newhouse took 
title thereto. Sach trust swrose by operstion of lew from that 
etate of facts and did not depend on envy agreement between them. 


(Hinshaw v. Russell, 280 J11. 235; Katzing v. Wiegand, 286 44. 





646, and authorities cited.) Ker wae the intention ef the pare 
ties to crente it necessary te ite existence. (Beughman v. Beughman, 
283 id. 55.) In view, therefore, of the decisive feet thet sscher 
contributed definite end epecific sums toverds beth the purchase 
of the let sand the erection ard maintenence of the tudldine to which 
Nevhouse teok title, it in unnecessary to dincuses either the intene 
tion of the parties, or why the title was taken in the neme of Newe 
house, or #hat orsl agreement wan had or talked of respecting the 
deal, whether before or after the erection of the building. Upon 
the facts as stated they unquestionably held the property until 
the settlement as tenants in comvone 

The contention of appellant that the lence of Hesenthal 
was void beesunse not signed by Newhouse is untenable. It was 
at least binding on Ascher to the extent of hie interest. (Haras 
v. KeCormick, 152 £11, 164.) ‘thile one co-tenant cennet bind the 
others by a lease of the estate or pert thereef without their 


authority, such lease may nevertheless be ratified by them. 
(Schwartz v. Meiuaid, 214 111. 557; Gridley ve Wood, 6 Tile 
APPe 505.) 


The finding in the cass at bar that there wos such a 
ratification is amply supported by the evidence. Newhouse admits 
that he knew from Ascher that he was going to leave, and Rosenthal 
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was coming into the apartment. ile made no protest to Ascher then 
or sfterwards, and it is immaterial whether he told osenthal, as 
he testified, that he was a treapreaser and thet his lease was not 
valid, in view of his failure ta take any action for over two 
years, and of his subsequent conduct whereby he recognized in 
various ways, as above stated, Nosenthal’s possession of the 
premises under the lease. He knew that Rosenthal was paying rent 
to Ascher and all the time he was receiving from Ascher the latter's 
share of the expenses of maintaining the building and incidentelly 
Rosenthal's occupancy. It wan said in Gridley vy. Wood, supra, that 
a ratifiention will be presumed when the non-executing co-tenants 
have knowledge of the lease, make no objections therete and share 
in the rents arising from the lense. 

Newhouse, having lmowledge of the lense, was, under the 
circumstances, chargeable with such knowledge of its contents ss 
eB reasonable, diligent inquiry would disclase, «nd taking no action 
to question its validity until after his settlement with Ascher, 
two years after the lease had run, he was in no position te qmestion 
it. He should have acted promptly when chargeable with knowledge 
of the facts. (Greenwood v. Fenn, 156 11]. 146; Hangon ve Geviny 
280 Ill. 354.) 

Furthermore, in hie settlement with Ascher, Newhouse 
assumed any “mortgages or charges" agninst the property. The term 
“charge® as defined by Bouvier includes “a lien, encumbrance or 


Claim which is to be satisfied out of s specific thing er proceeds 


thereof to which it applies,” and we think the settlement contemplated 


the inclusion ef the lease as such a charge, and also that by such 
assumption Newhouse recognised the validity of the leasé@e 
While it is unnecessary in this view of the case to 


discuss whether there was an equitable esteppel, yet there is 
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much in support of that contention in the facts that Hewhouce 
stood by and allowed Nosenthal to take and continue poss¢easion 
of the premises under the assumed right of Ascher to lease theme 
and encouraged him to believe thet he rightfully held such 
possession. (Whalen v. Sebneider, 281 111. 557, 565; Loughran 
v. Gorman, 256 111. 46, 49; Oliver v. Roos, 299 Ill. 624, 640.) 
But the unquestioned arrangement between Ascher and Newhouse for 
the occupancy and piaintenance of their respective apartmenta 
suprorts the finding that exch was entitled to the exelusive, 
peaceful and dndisturbed possession of his apartment, upon the 
theory thet there was © parol portition therce? followed by 
possession in confermity therewith whereby esch co-tenant hed the 
rights and incidenta of exclisive ¢essession of his preperty. 
(Tomlin v. Rilyard, 43 121. 300); end while cuch posseanion 
cannot transfer the leyri title it will be enforced in emiity. 
(Duffy v. Duffy, 243 I11. 476.) 

The evidence also supserts the chencellor's finding 
that the complainant end defendent were jointly entitled to the 
use of the ball room, thet defendant wee not excluded therefrom 
but was allowed te use it on reavest, and war not entitled to | 
demages. It doee net appenr thet Newhouse wae ever denied the 
use of the basement or ball room, when he wished it. If he did 
not use it as much as he wished it was becouse he voluntarily 
feiled to use it. Hut there meat be something more than oecupanscy 
ef the common preperty by one and a forbesranee by the other to 
entitle one co-tenant to compensstion from the other. (Shepin ve 
Poss, 75 111. 280; elo ve Angelo, 146 Tll. 629; Cheney v. 
Rieke, 187 141. 173. 

it would extend this opinion to an unreasonable length 
to analyze the authorities sbove cited or to distinguish them from 
these cited in appellant's brief. Wwe find ne good ground for ree 
versing the decree, and it will accordingly be affirmed. 
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M. Je MILLER, ) 
Appellee, ) 
ABPHAL FROM 
Vee MUNICIPAL COURT 
} OF CHICAGO, 
CHICAGO AUTOMATIC CONVEVOR ) 
COMPANY, @ corporation, = * ma 
Appellant. © OF tA. OLt 
wobie 


MR. JUSTICE BARNES DOLIVERUD THR OPINION OF THR COURT. 


This is an action of debt on a foreign judgment 
to recover $159.10. Default was taken agninet defendent for 
want of an affidavit of merits, and the court's finding was 
for plaintaff for the amount oY domages claimed, and judgement 
was entered thereon. 

fhe points made in appellant's brief are that the 
eourt erred in sustaining plaintiff's motion to strike de- 
fendant's affidevit of merits and claim of ceteoff, and in 
refusing to permit defendant to file an af idevit of merits and 
seteoff, and that he exercised an arbitrary discretion in se 
deing, and that defendant was prejudiced by the fact that the 
proceedinga were held before a judge not elected to the 
Municipal Court of Chicago butwhe was a judge of the city 
court of iterling, Ceunty of “hiteside, holding a bronch of 
the Municipal Court at the request of judges thereof. But an 
inspection of the abstract furnished by appellant dees not 
enable us to decide that any one 6f these contentions is well 
made, The abstract is a mere index. It does net contain the 
Pleadings, or en abstract of them. “e would, therefore, be 
guetified im af‘irming the judgment, as under the practice of 
this court it will not search the record to find grounds for 
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reversing the judgment. ut an inspection of the record dige 
closes that it conteins no bill of exceptions, and that the 
only way the motions and rulings of the court thereon, upon 
which appellant predicates his s#cignment of errors, are made 

to appear is in the common law record, and, therefore, are not 
properly preserved for our sconsideretion. Im such a state of 
the record it will be presumed that the action of the court 

was correct. (Commissioners of Sub-Drainage District v. Carroll 
295 Ill. 482, 485.) 





AFFIRMED. 


Gridley, £. Je, sand Fitch, J., concur, 
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Appellant, 
APPZAL FROM 
* MUNICIPAL COURT 
~ QE _GHICAGQ. - . + 
ADOLPH D. WEINTHROP, gars : 
Appellee, Fo OL dorthe VU i 


MR. JUSTICE BARNES DELIVERED THE OPINION OF THE COURT. 


This is a suit brought to recover on a contract for 

architect's services. Plaintiff's statement of claim is pred- 
feated upon a contract whereby he wss to furnish preliminary 

drawings and specifications for a residence to be erected by 
defendant, to secure bids, let contracts and supervise and 
superintend the censtruction work, for which defendant agreed 
to pay him six per cent of the reasonable estimated cost of 
construction. Plaintiff alleged that he furnished such pree 
liminary drawings and specifications and secured bids for the 
work, the lowest of which was $41,979; that defendant abandoned 
the erection of the building under the plans and directed 
plaintiff to proceed no further therewith. Plaintiff claimed 
he thereby became entitled to be paid a reasonable value of 
what was dene by him, and claimed that the fair, reasonable, 
usual and customary price for the services performed by him 
was three and one-half per cent of the total estimated cost of 
said work, as evidenced by said lowest bid, namely, $1,469.15, 
of which he alleged there remained due $594.13, with interest. 

Defendant's affidavit of merits based his defense 
upen the claim that plaintiff was directed to prepare plans and 
specifications and secure bids for a building that would cost 
not to exceed $25,000; that the estimates were far in excess 


ef what he had directed plaintiff to prepare plans and 
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specifications for, and that he stands ready to build a house 
that would cost $25,000 and no more, and had so stated to 
plaintiff, and has not abandoned the idea of erecting such a 
residence in accordance with said plans when the cost of 
material and labor shall enable him to de se; that he has paid 
plaintiff $875 and is not indebted to him for any further sume 

Defendant also filed a set-off, but it was sbandoned. 

The trial was had before the court without a jury. Its 
finding and judgment were for defendant. The only point made on 
this appeal is that the judgment is contrary te the manifest 
weight of the evidence. We have examined the seme and cannot 
concur in that contention. Plaintiff and a contractor were his 
only witnesses, and defendant and his wife and one Irene Frieder 
were defendant's only witnesses, 

It appears that plaintiff's first preliminary ske tches 
were for a house which he estimated would cost $25,000, Defende 
ant required certain changes and larger rooms, which necessitated 
further sketches. The main dispute is whether it was understood 
that plaintiff was still to adhere to plans and specifications of 
a building that would not cast in excess of $25,000. On this 
point defendant's contention is supported by Miss Frieder, who 
appears to have been present at the conversations had on the 
subject. It would appear, however, with the changes made that 
defendant could not reasonably expect that the house could be 
built at that figure, 

But regardless of the variant testimeny on that sube 
ject plaintiff, in order to sustain his claim, was bound to 
prove in accordance with the theory of his action the reasonable 
value of his services rendered, which consisted of making the 
preliminary sketches and making the plans and specifications and 
securing the bids. Ne direct proof whatever was made of the 


seme. He introduced a letter he sent to defendant after the 
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work was done which stated that it was the custom and rule of 
architects to collect for services rendered at the time of the 
completion of plans and specifications three and one-half per 
cent of the estimated total cost of the building, and the balance 
of two and @ne-half per cent during the progress of the work for 
superintendence. But there was no proof of the existence of any 
such custom and rule or that the contract was made with reference 
to the same. While defendant paid him in all three and one-half 
per cent of $25,000, "the original estimated cost of the build- 
ing,” and expressed his willingness to go ahead and finish the 
pbuilding when it could be done at a reasonable figure, yet such 
payment cannot be regarded as supplying a necessity of proof for 
a reasonable cost of plaintiff's services, which he claimed was 
nearly $600 more than he was paid. Replying to defendant's letter 
he also referred to another rule for estimating the value of 
architect's services when the work was discontinued or abandoned, 
but no proof of even the existence of such rule was made. While 
plaintiff went into much detail as to work actually performed by 
him he made no proof tending to show that there was a specific 
sum agreed upon for his work or what was the reasonable value of 
his services. The only witness called by him, a contractor, merely 
testified as to what was the fair and reasonable cost of con~ 
struction per cubic foot of a building as outlined in plaintiff's 
sketches. But this had no tendency to show the value of plain~ 
tiff's services. 

In view of the fact that plaintiff made no proof io 
sustain his claim for the reasonable value of his services the 
court could not do otherwise on the testimony submitted than to 
render a judgment in defendant's favor. Accordingly the judg- 
ment is affirmed, 


AFFIRMED » 


Gridley, Pe Je> and Fitch, Pies concurs 
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WILLIAN KR. FIMNHABER, 
Appellee, 


APPEAL PROM 


V8. SUPERIOR COURT, 


COOK GOURTY. 
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MA, JUSTICE BARWNS DELIVERRD TUR OPINION OF THR COURT. 


CLTY GF CHICAGO et mleg 
Appe Lients,. 


— — — — — 


Appeliee filed a petition, which was subsequently 
amended, agvinst eppel ents for a writ ef mandsems commending 
them to cause requisitions to be made for ten eaptains af the 
fire department of the City of Chicago, to sertify and apooint 
petitioner to the office or position of ceptain of saxid departe 
ment, and to esuse him to be promoted or appointed to auch 
office, or in the alternative, if it should appear that ree 
misition and certifi eantion had been made en or prior to 
February 27, 1922, thet respondents cause the salory ef §2700 
per anrmm to be paid, in monthly installments besinning with 
Wareh 1, 1642. 

After issues were formed by a joint answer, « re« 
plication thereto, rejoinders ani a similiter, the ceve wes 
tried before the court without a jury upen «2 stipuletion of 
facts, supplemented by oral testimony, and the writ was awarded 
as prayed. 

As stipulated to it appeare that the City Council of 
Chicage by ordinance passed Korch 15, 1911, established an 
executive department ef the city government known as the fire 
department, which included verious desienated offices, among 
them captains and licutenants; that the fire mershal was mace 
the head of that depertment with power © appoint officers and 
* thereof, according to law, end te remove them ocanrde 
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ing to law, and thet their selaries or compensation were fixed 
by the city council in the onmuol opproprintion bill; that as 
classified by the civil service commission the position of enpe 
tain was the next higher in rank to thet of lieutenant; thet the 
anmanl apprepriation bili of the City of Chieage of 1922 provided 
for 176 captains at the srlary of $2700; that said ordinance 
provided that “in case of any vacancy in any such position hereby 
approcriated for, the head ef the department in which snch vacancy 
occurs shall not be required to fill the same, if in his judgment 
and discretion there is no necessity therefor," and that this 
provicion vas alse in the opprepriation bills fer the three pre-e 
ceding yeers and was construed by the fire marshal to give him 
the power to withhold and withdraw a requisition to certify per- 
sons to the position of taptain whenever in his judgment ond 
Giscretion there was no vacancy that needed to be filled. 

: . it alse «sppears thet on Februsry 27, 192°, Thomas ¥. 
O'Connor, the fire marshal, made a request of the civil service 
Commission to certify to him the nawea of the persons eligible 
te appointment to ten vacancies in the position of captain in 
the fire department; that it wos delivered to a clerk in the 
office of said commisvion; that the next day, the civil service 
Commission net having acted upon it, Thomes ¥. Maher, then a 
battalion chict, sxssiqned te the office of the fire marshsl with 
the duty to prepere requisitions and orders fer him and to dee 
liver them, vent to the civil service commission, got the ree 
@misition and teok it away to the office of the fire marshal; 
thet it hos never since been returned te or received at the 
office of the civil service comrigsion, and that said commission 
never at any time acted upon the seme; that eat the time of the 
issuance of ssid requisition ten nemes apperred upon the eligible 
Fegister for the positien of exaptain of the fire deportment, wi th 





their average percentages (being the seme ten persons named in 
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the petition), the first ani highest being Um. %. Wirnheber, the 
petitioner herein, 

It further eppeare thet in 1921 said commission duly 
erdered and held a promotional exemination for the position of 
captain of said fire department, and on Ray 20, 1922, compiled 
and established an eligible recister composed of «11 the nomes 
of the persons who successfully passed waid exemination with the 
required eversge; that ax a result of such exeminetion end cor 
Pilstion thirteen applicents received « hicher average then the 
aforesaid ten persens; thst the fire marehai on that date made 
® requisitiun upon the «aid civil service commission for ce rti« 
ficiation of the nemes of persone eligible to fill eleven va- 
cancies in said office ef captain, end that the civil serviee 
commission certified to him the nemes of said thirteen persons 
then standing highest on the eligible register, and thet the fire 
morehal appointed from aceng them the first eleven persone then 
stonding highest on ouch regicter. | 

It slse appeara that om February 28, 192%, the date 
after the first requisition referred to was withdrawn, said 
Neher, by order of the fire marshal, sent te each of the ten 
persons aforesaid (including said Firnhoaber) a notice that he 
had been assigned to duty as cantain in seid department, and that 
later, on the zgeme day, said Maher telephoned esch of the 
battalion chiefs to whem said notices or orders had been sent 
that they shovid under orders of the fire marshal return such 
orders of assignment to the office of the fire marshal, which 
they di4; that the civil service commission had no imowledge of 
said ardera ef assigrment, and did net authorize or appreve of 
their issuance. 

It further appears thet from February 27 to April 23, 


1922, only 166 captuins were in the employ ef said fire departe 
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On April 21, 192°, the petitioner made an oral demand on 
Tesponients that a reyulsition be made for ten enptains of the 
fire department, and that their names be certified for appointment 
to such positions, end thet petitioner be appointed as one of 
them, and that the salary appropriated for the office for the year 
1922 be paid to petitioncr from March 1, 1922. 

On the hearing respondents called Thomas FP. Maher, who 
testified that on February %8, 1922, he wea ordered by the fire 
marshel, exid O'Conner, to go to the civil service commission and 
return the requisition of February 27, 1922, to hin office, which 
he did, end that later in the afternoon he was ordered by the fire 
marshel to call the battalion chiefs and have them return the 
orders sent to them assigning petitioner and others te duty as 
aforesaid. Petitioner called the fire marohel enc undertoeck to 
prove by him that he never suthorised the recnll of seid requisitions 
But his testimeny, which is very evasive and irreyponsive, doen net 
G@irectly deny that he gave the sutherity for the withdrawal of said 
requisition, as testified te by said Msher, after much irrelevant 
testimony he wea asked: "Did you order eny one to withdraw the 
appointuent of ten licutenants to the captaincy?” He anawered, 
“Oh, nO; no, we never appointed -"* when he was interrupted by 
counsel. Froceeding with his snower he said; “I never sliowed 
them to be appointed, * * .” He was then asked; “Yell, when you 
did appoint and signed your name te the appointment, did you ever 
@rder anybody to withdraw it?” He anewereds “never in my life, 
eee . 

Upon this testimony the court overruled the motion of 
respondents to deny the writ of mandemus, and ordered that the 
writ be issued. 

It will be observed by reference to the testimony of 


the fire marshal that he did not deny that he issued the order 


for the requisition, and it is immaterisl whether or net he 
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ismed the order for the withdrawal of the assigments to duty 
for they did not constitute an appointment and, therefore, hin 
enswer thet he never ordered anybody to withdrew an eppointment 
is acide from the issue. It is clear that there was no legal 
appointment, and could not be under the civil service law unless 
the nemen of the appointees were duly certified from the eligible 
register. There is no claim or pretense that they were so certie 
fied. ‘uch s certification is uccessary to « complete and lawe 
ful appointment. There was, therefore, no attempted revecntion 
of an eprointment since none hed been made. (People ex rele 
Laist v. Lower, 251 121. 477.) in the csse cited Laist was 
certified uy the eivil service commission from the eligible list 
to the head of the tureseu of public works for eppointment an 
arehitect. Before envy netion wae taken on the aposiniment the 
eertification was revoked beenuse Laist was not a licensed crehie 
tect under the statute. He sought a writ of mandamis to compel 
his certifiention to spvointmont fer the position. The sourt held 
thet the oertifiestion having been imprevidently granted it was 
within the power of the clyil sgcrviee commission to correctits 
mistake by withdrawing the sertifiestion, and that under such a 
atete of facts there was no attempted revocation of an appointment, 
since none had beon madee 
But it da clear from the evidence thet the requisition 

was withdraw by the suthority of the fire marshal, and if he was 
léddged with a sound diserstion in that matter then there is no 
ground for this action. ‘Thet vacancies existed in the position 
of captain on Febrmsry 27, 192%, cannot be questioned, for there 
were only 166 im the service and the appropristion ordinance 
provided fer 176. tut if the fire marshal wat not vested with a 
discretion in the matter of issuing a requisition then under the 

_ Paling in the cases of People v. Kipley, 172 111. 44, 91, and 

1 People ex rel. Roderick v. City of Chisego, 283 Ill. 462, 465, 
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the writ wes properly ordered. Under the facts in the last two 
cited onses it did not appear that the appointing power was 
vested with a diseretion te fill the vacancy. ‘The right to 
exercise such a discretion by the fire morshal pureuant to the 
provision in the ordinance aforcould is not questioned in this 
case. On the contrary, it is recognized 08 an existing right 
voth in the petition and the answer therete. By the pleadings 
and the testimony the cave wac reduced te a question of fact as 
to whether the fire marshal exercised such diseretion in the 
withdrawal of said requisition. Ho question is raised as to 

the validity of said ordinance, “ve are, therefore, net called 
upon te express anyopinion with regard thereto, or, in the 
absence of any jurisdictional question,te consider any other 
points than those raise? upon this appeal. Ansuming, theree 
fore, the validity of the ordinance and construing it aw providing 
fer the 176 pisces only in the event the fire marshal wee not re- 
quired to fill a vacancy if in hia judgment and diseretion there 
was ne necessity therefor, end finding as a fact from the evi- 
dence that he exeroised said diseretion by withdrawing the ré- 
quisition before it was - acted upon, amd it being funcamental 
that mondomis procecdings will not Iie to contrel the enercise 
of offiLelsl diserction, we think the sourt erred in awarding the 
writ, and wat its judgment must be reversed, eepecialiy as no 
question of fraud or want of good faith im the exercise of said 
diseretion, or of the samee of it, arises in this case. 

We think, too, the fact that the fire marshal two months 
leter discued a new remisition for the ten places in mextion, and 
wpon due certification of nemes the povitions were fiialet by his 
apsointment, is tantamount to an acmission on his part, and at 
least presumptive evidence that he either authorized or ratified 
the withdrawal of the previous requisitien and intended the 
later requisition should be substituted therefor. If it was the 
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duty of the fire maruhal to 111 theve places, then regardless 
of whether he had any discretionary powir in the matter he hoa 
‘perfomed that duty, and this action is » mere ottempt to in- 
fuse vitality in a preceeding thet was treated as « mullity by 
ail the ofticisie concerned, 

Acderdingly the order for the writ will be reversed 
with a finding of facts. 

REVSRED WITH A VINVIMNG OF Pacts, 


Gridley, >. Jo, and ¥itch, Je, concurs 


Whe ede, bake! baits be ok ee a) | * le cosy te ante 
ian ih rips: 






















— et aah ae roe . 
— Sec den'c essa or aTasih al 
we weeicin ee bat outed * — gato i La ay — 
— ee se A 

vy Ee “yedee? Yo — rt, 


se * erat a usa wove teat —* 


—— 8 ng vont 


emer. * ON baw — 


Pernt mates \e ie phos 

sak 4 * Mma 19 i 

Wife? ee ae | ER Pe, iia * 

Da} ; ' x P wed JN es career east 

Pa We LE Leer Pa 

* i holy wth ah ai ae | bak 
: be ap NL AY ON 2G oe oaRe & tian wel ti - 

Oe’ oT Pads wy ieee is! nd F 

* Y e3 red: rf , 

ae ,caRy cea: — — See , * — 

‘ 56 +e BS, DAMS ee gc ortae Be —— — 

sais Renae ath tone fm oo ee m 


ic 


wt e235 Bins ai eS CSAS orgy, ie 


i 9) We these welt \% * nite a 
2 L172 fe ® mye ose ssorkiee wht 


A — 


ek we oN) ondnfotemas eens bawawk eateSy. 
HON) OE oe Se RARE Re, vt ti | 

ree tee we AS aoe.a! “Ts p me ey Pein. Tut eh, ——— 
> > We fob aaa i a ate rr ema oRe FamNgy, ath 





Be 


332 = 28608 
WINDING OF FACTS. 


We find that the requisition issued by the fire 
meorehnal of the Clty of Chieage, February 2%, 1922, referred 
to in the pleadings, waa withdraw by his suthority on 
Februsry 28th, the Any At wei delivered to the civil service 
commission, and wis a0 cithdrawn before soid commission had 
aeted thereon pursuont to a discretionary power so to de 


vested in him by an ordinanee of the “ity of Chicegee 
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333 = 28609. “ 
a 
GEORGE CALROY, ) 
Appellee, ) APPEAL FROM 
CIRCUIT SOURT, 
VG. 
) COOK COUNTY. 
CITY OF CHICAGO et ale» 2 4 
' oor FA R7CD 
Appelianta. ) ke ep i We B sta — 


MA. JULTIC” BARNUS DULIVURED THE OPINION OF THE COURT. 


Appellee filed a petition against appellants for a 
writ of mendamus which, in form and statement of facts, is, 
with exception of the name of the petitioner, identical with 
that in Birnhaber v. the some appellants, case No. 28608, 
in which we have this day filed an opinion reversing the 
order awarding the writ, with a finding of facts. In both 
the plesdinga and stipuistion of facts ore also the same. 

The oral testimony is siightly variant. 

Among facts stipulated te were that Thomac FP. Maher, 
e battalion chief in the fire depertment assigned te the office 
of the fire marshal, had the duty te prepare requisitions and 
orders for the fire marshal and deliver them, and that on 
Febrmary 27, 1922, he delivered to the secretary of the civil 
service commission of Chicngo a requisition calling fer the 
appointment of captains in the fire department to fill ten 
vacancies; that the civil service commission did not act upon 
such requisition; that said Maher went te the office of the 
commission, got the requisition, took it awsy, and delivered 
it to the office of the fire marshal, and that it has never 
since been returned to or awted upon by the commission; that 
alse on February 28, 1922, said Maher, by order of the fire 


marshal, sent to each of the ten persons remed in the petition 
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(including the petitioner herein) an order assigning each of 
them to the duty of captain, and that on the same day said 
Meher toid each of the battalion chiefa to return seid order of 
assignment under orders of the fire marshal, which they did, 
and that said orders of assigrment were unknown to and une 
euthorized by seid commission. ‘The principal issue of fact 
in both cases was whether the withdrawal of the requisition 
was authorized by the marshal, the appointing power. 
Respondents undertook to supplement the stipulated 
facts with oral testimony of said Maher that the withdrawal 
of the requisition was upon the order and sutherity of the fire 
marshel. ‘Such proof was admitted in the Pirnhaber cxsc, but 
over objection was excluded in the instant case upon the theery 
that it was a verbal order and not given in the presensee of 
the petitioner, neither of which reasons constituted goad 
ground for the exclusion of such evidence, It appears in the 
record, however, that the court took under advisement without 
passing directly thereon, a motion to strike out the foliowing 
amewer to the question put to Maher; "Hew did you come to ge 
up and get that requisition and return it?” The anewer was; 
"The fire marshal, Thomas ('Connor, told me te go to the office 
of the civil service commission ond get thet requisition and 
return it to hime" hile it would have heen consistent with 
the court's rulings to have stricken out seid snawer, yet it 
was not femally dene. ‘Similar textimony es te the withdrawad 
of the assignment orders was also stricken, Mt in view of 
what we have said im the opinion in the Firmheber case the 
testimony relating to the withdrawal of the sssignment orders 
ie immaterial, beceuse the orders in ne event constituted a 
lega} exercise of the power of appointment. It appears in 
both eases that subsemently the fire marshal issued another 
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requisition to fill the ten places in question, that it was 
acted upon by the civil service commisrion, and the places 

were filled by due appointment of the fire marahal. “e said 

in the Firnhaber case that we regarded such action of the fire 
marehnal as presumptive evidence that he had authorized or 
ratified the withdrawal of the first requisition and intended 

to substitute the second one in its place. There was no 

attempt to deny in this case, 08 was done in the Firnhaber cance, 
thet the fire marshal authorized the withdrawal of the requisition, 
and there is at least undisputed evidence tending to show that he 
did. As the case is otherwise in every respect like the 
Virnhaber ease the judgment will be reversed with a finding of 
feets for the reasons stated in the opinion filed in the latter 
CASE. 


REVERSED WITH A FINDING GF FACTS. 


Gridley, P. J., and Pitch, J., concur, 
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FIWDING OF FACTS. 


We find that the requisition issued by the order 
of the fire marshal of the “ity of Chicago, February 27, 
1922, referred to in the pleadings, wae withdrawn by his 
authority on February 28th, the any/At was delivered to the 
civil service commission,end before said commission had scted 
thereon, pursuant to « discretionary power vested in him by 


am ordinance of the city council of the City eof Chiesage. 
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WILLIAM PARKS, ) 

Appellee, ) 
APFWVAL FROM 
va. SUPERIOR COURT, 
OOK OUNLY ; 

CLTY OF CHICAGO et ale, , 239 76810 

Appellants. ad tole UU fey 


MR. JUSTICE BARNUS DELIVARED THS OPINION OF TH! Count. 


Appellee filed o petition against appellants for a 
writ of mandams which, in form end statement of facts, is, 
with exception of the name of petitioner, identical with that 
in Firnhaber v. the same appellants, case No. 28605, in which 
we have this dsy filed oan opinion reversing the order awarding 
the writ, with ea finding of facts. The pleadings and the 
proceedings, including the stipluation of facts ant the oral 


testimony, were substantislly the same in this cause au in the 


Firnhaber case, except that inutead of the fire marshal testify- 


ing in this case his tectimony in the Firmhsaber cave was, over 





the objection of appeliants, reud in evidence by appeliece's 
counsel from the witness stand. As the parties in the two 
Cases are not the some, the petitioners being different, and 
no preliminary showing was made why Thomas F. O'Connor, the 
fire marshal, wes not, or could not, be called in person to 
testify, the court erred in receiving the testimony he gave in 
the Firnhaber case. 

But even if mch evidence were properly received it 


has no greater ferce than we have given it in the Firnhaber 





case where it was not regarded as sufficient to overcome the 
teotimony in behalf of appellants to the effect that the req- 


wisition relied upon in this case (which is the seme requisition 
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as relied upon in the Firnhaber cave) was duly withdrawn by 
the fire marshal, the appointing power, and never acted upon 
by the civil service commission. 

Accordingly the same judgment of reversnl, with the 
game finding of facts, must be entered in this case for the 
Bame reasons as stated in our opinion in th: Firnhaber oxnne, 
to which reference is hereby made. 


REVERSED WITH A FINDING OF FACTS. 


Gridley. FP. Js, and Fitch, J.,. Concur. 
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FINDING OF VACTS. 


We find that the reouisition issued by the order 
of the fire marshal of the “ity of Chicago February 27, 1922, 
referred to in the pleadings, was withdrawn by his authority 
on Februsry 28th, the dny/it was delivered toa the civil 
service comiiasion,gand was so withdrawn before said comission 
had acted thereon, pursuant te an diseretionesry power wo to do 
vested in *im by an ordinance of the city councli of the 
City of Chicago, 
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BDWARD ¥. GORA, ) 
Appe liant, 


APPUAL FROM 


TBs CIRCUIT COURT OF 
COOK COUNTY. 
NATIOWAL ASSOCIATION OF 
CBRTIFIED PUBLIC ACCOUNTANTS, 
@ corporation, et oal., 
Appellees. O IJI a Co Vy ¢ 


MR, JUSTICS FITCH DELIVERED THE OPINION OF THE COUNT. 


Py this appeal the appellant seeks to reverse an order 
ef the Circuit Court awarding soliciters’ fees to defendants | 
upon the disselution of a preliminary injunction. ‘The order of 
the court dissolving the injunction, and the later order dise- 
missing the bill for want of eqaity, were the subject of «a 
separate appeal. The opinion in thet case, whieh affirmea the 
final order of the Circuit Court, fully states all the facts 
of the case. (See opinion in mumber 26417 filed this day.) 

In this case the record shows thut after the dissolution of the 
injunction a suggestion of demages was filed, in which the dae 
fendants claimed they had sustained damages te the extent of 
$1,600 for solicitors’ fees in promuring the dissolution of the 
preliminary injunction. Jeveral months later the cause came on 
fer hearing upon the question of damages, whereupon the perties 
stipulated in open ¢ourt that services were performed by the 
defendants’ solicitors in and shout procuring the dissolution 
ef such injunction, that the fair, usual, reasonable and cus- 
tomary charge in Cook County for like services, at the time the 
same were rendered, is $750, and that “if in the opinion of 

the court as a matter of law, the complainant herein is liable 
te the defendants, or either of them, for damages upon the 


' dissolution of said preliminary injunction, said sum of 6750 
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might be allowed as and for saglicitors’ fees.” Upon such 
stipulation an order was entered reciting the same, and stating, 
in substance, that it apoearing to the court that defendants were 
demaged by the granting of the injunction, “which said dameges are 
their solicitors’ fees," ami that as a matter of law the com- 
pPlainant is liable to the defendants therefor, therefore it was 
ordered “that the camplsinant forthwith pay" to the defendants 

the sum of *750 damages, and thet the defendants heave oxeattion 
therefor. - 

Appeliant's counsel first renews the argument made in 
the other appeal above mentioned, as to the merite of the case. 
Having disposed of that argument by what is seid in the opinion 
filed in that case, it will not be necessary to again state the 
reasons for our conclusion. ‘The same opinion likewkse disposes 
of the further contention of appeliant’s counsel that the defend- 
ants were only “enjoined from deing things they have ne right te 
do.* 

It is next urged thet the order appealed from does 
not enter a judgment for the amount awsessed, but “contains a 
mandatory injunction” oriering appellant te “forthwith pay” a 
specified amount. ‘There is no merit in this contention. ‘The 
erder upon the appellant te ferthwith pey the esemount aeseseed 
amounts to a judgment or decree against the complainant for 
the amount mentioned, and while, ss a matter of form, it might 
have been better te say that complainant is “ordered, adjudged 
and decreed® to pay the stipulated amount, the meaning is the 
SAMCs 

The Judgment of the Circuit Court will be affirmed. 

APPIRMLED « 


Gridley, ». Je, and Barnes, J., concur, 
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REGINA FEDER, ) 

Appellant, 

APPEAL FROM 
vs. CIRCUIT COURT, 
COOK COUNTY. 

MIDLAND CASUALTY COMPANY, 
@ corporation, TOA ri. =a 

Appellee, 2 3 1 A * — J 2 


MR. JUSTICH FITCH DELIVERED THE OPINION OF THR COURT. 


Appellant sued apvellee upon an insurance policy in 
which David Feder, a son of appellant, wis inewred agninst 
death by socident, and appeliant won named as the beneficiary. 
There was a jury trial in the Cireuit Court, and at the close 
of the plaintiff's evidence the court instructed the jury to 
find for the defendant. The question involved on this appeal 
is whether the plaintiff made out a prima fseie case of lias 
bility under the terms of the insurance policy and the pleade- 
ings in the case. 

hen the suit was first brought the plaintiff’ filed 
a declaration consisting of but one count, in which, after 
reciting the making of the policy on May 13, 1919, it is averred 
that David Feder was saceidenteliy drowned on July 4, 1919, that 
on July 6, 1919, plaintiff netified the defendant of that fact, 
“and at the same time furnished and delivered to defendant 
satisfuctoxry proof* of such death, thet David Feder, during his 
lifetime complied with all the terms and conditions of the 
peltey, and thet since his death plaintiff has “kept, performed, 
observed and complied with ali terms and provisions of the 
policy,” which, by the terma of the policy, are required to ve 
perfomed by her. ‘The policy, which is set out in heec verba, 


contains provisions for making preofs of less, and the insure 
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ance ia made payable sixty days after such proofs are received, 
To this declaration the defendant pleaded the general issue. 

The trial began on November 29, 1922, and was concluded December 
5, 1922. There was evidence tending te preve that defendant's 
agent was informed by telephone of the death of the insured, 

but there was no evidence tending to prove thut formal proofs 

of loss were ever submitted to the insurance company. At the 
Close of the plaintiff's evidence, by leave of court, the plain- 
tiff filed two additional counts. These counts, while cone 
taining the same averments as te the plaintiff's alleged came 
Pliance with all the terms and provisions of the policy, further 
alleged that the defendant had waived the making of formal proofs 
of loss by denying liability on the alleged ground that the pree 
mium had not been paid, and also by failing te furnish plaintiff 
with forms of preof of less when requested. To these additional 
counts defendant pleaded the general iseve anil two special pleas, 
ene to each additional count, setting up a policy limitetion of 
two years upen the bringing of any suit on the policy, and asserte 
ing that the additional counts state cxuses ef action different 
from the cause of exection stated in the original declaration. To 
these pleas the plaintiff filed » replicetion asserting that the 
ceuses of action were the some. To this replication e demurrer 
ere tems was made and sustained, and no further pleading vss 
filed by the plaintiff. The plaintiff excepted to the ruling of 
the court in sustaining the demrrer, and has assigned error on 
this ruling; but no argument hes been made or authorities cited, 
in this court, vpen thin alleged error. It is clear from the 
record that the court and counsel for both parties in the trial 
court treated this ruling on the demurrer as in effect sustaining 
the pleas to the additional counts; and counsel for appellant 

de net here contend that such was not the legal effect of the 


q court's ruling, and do not deny the assertion in the brief of 
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appellee's counsel that “as the pleas were pleas in bar, the 
case reste upon the original declaration and the plea of general 
issue thereto." The briefs and argument of appellant's counsel, 
as well as those of counsel for appellee, are based wholly upon 
the theory thus stated. An assigned orrer that is net argued 
in the briefs is decmed to be waived. (internutional Harvester 
Le. v. Industrial Board, 202 111. 489.) “e shell therefore 
consider only the points raised wid argued by counsel in the 
briefs filed in this court. 

The policy prevides for the payment of $6,000 by 
defendant to the plaintiff in ease David Feder should lose his 
life "selely through violent, externa} and aceidental meons.®* 
Such payment becomes due sixty days “after receipt eof due proof .* 
Paragraph 4 of the “standard provisions" ef the pelicy prevides 
that *in event of accidental denth immediate notice thereof 
must be given to the company." Pseragraph 5 prevides that “such 
notice, given by or in behaif ef the * # # beneficiary * * * te 
the company at Chiengo, I1Lk., or to any authorized agent of the 
Company, with particulars sufficient te identify the insured, 
shall be deemed to be notice to the campany." Paragraph 6 
provides that ‘upon receipt of mch notice™ the company “will 
furnish to the eleimant euch forms as are usually furnished by 
it fer filing proofs of loess," end that if such forme are net eo 
furnished within fiftecn days theresfter, the claimant shail be 
deamed to have complied with the requirements of the policy «az 
to proof ef loss, “wpon sulmitting, within the time fixed in the 
policy for filing proofs of loes, written proof covering the 
ecourrence, character and extent of the lose for which clisim is 
made." Paragraph 7 provides that in case of a death leas 
"affirmative proof of lose mist be furnished to the company at 
its saié office” within ninety dayvs after the date of mch loss. 

Edward J. Hitz testified that hie business is that 
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of an insirance agent; that he solicits insuranee for the defend- 
ant company, collects premiums for it, and adjusts losses for it 
of less than fifty dollars; that he knew David Feder in his lifee 
time and “took his application” for insurance, “turned it over 

to the management," received the policy from defendant, counter- 
signed it (or caused it to be countersigned) as the “duly outhor- 
ized acent" of the defendant, delivered it to the insured, and 
“charged the policy” to him. 

There is evidence tending to prove that on July Sd, 
1919, David Feder and feur of his friends went from Chiange to 
Muskegon, Michigan, for a vacation,and on July 5, 1919, he and 
one of his friends were drowned in Kona Lake, apparently by the 
upsetting of a canoe in which they, in their bathing suits, were 
Yiding; also ghat the body was recovered two days later and sent 
back to Chicago, where it was beried on July 11, 1919. 

Edward J. Hitz also testified thet while the bedy was 
at the undertakers' he was informed, by telephone, that Vavid 
Peder had been drowned, and that he, Nitz, them went and "viewed 
the bedy," after which he teld the Chicago manager of the defende 
ant company that he "was informed David Feder was drowned,” and 
within sixty days after July 5, 1919, he “wrote » ietter to the 
home office." Upon the request of plaintiff's counsel to pro- 
duce the original of this letter, counsel for defendant produced 
a letter, saying, “Here it is," whereupon plaintiff's counsel 
effered it in evidence. Counsel for defendant objected to its 
admission on the ground that “waiver is not pleaded, anc pere 
—_— is;" and the court sustained the objection. ‘e have ne 
means of knowing what the letter contained, as it is not copied 
into the bill of exceptions. 

Max Feder, the father of the deceased, testified that 
four or five days after the funcrel, Nitz called upen him at his 


Place of business and told him thet "the company refuses to pay 
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because the premium has not been paid.” There in evidence 
tending te prove that the premium wae in faet paid about the 
time David Feder was drowned, and counsel fer appellee do not 
contend in thie court that the ferccoing evidence was not 
sufficient, prima facie, to show that the policy was in force 
at the time of David Feder'n death. 

It wae further shown that on September 9, 1919, the 
attorney for the plaintiff sent a letter to the defendant company 
at its office in Milwaukee, “isconsin, asking for *mch blenks 
as you require in making proof of death,” te be used “in the 
matter of Devid Feder, deceased;" and thet the defendant replied: 
“On referring to our records we do not find any legal notice has 
yet been given of such s loas by the bencficiary, az required by 
the policy. if you wili have the policy complied with, we will 
be pleesed to teke whatever action is required.” It does nat 
appear that anything further was done by the plaintiff er her 
counsel. 

Defendant's counsel contend that the provisions of 
the policy sbove recited required the plaintiff, in ercer te 
make out a prime facie cave ef liability under the averments of 
her declaration, to prove that written proofs of lest, showing 
thet David Vecer was dead, and that he come to hie denth by 
accidental means, were submitted to the defendant company within 
ninety dsya sfter mech death. Pinintiff's counsel contend that 
by the language of paragraph 7? of the policy, any "affirmative" 
proof, though not in writing, of th: fact of death by drowning 
wes sufficient proof ef loss, and that the oral notice given to 
defendant's agent, Nitz, followed by his view of “he vedy ef 
the insured, was auch affirmative proof. 

The provisions of the policy above montioned make «& 
@istinction between a mere “notice of doxth,” which may be oral, 


and the "proof of less," which mist be in sriting. ‘The former 
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is provided for by paragraphs 4 and 5, and the latter by parr- 
eraphe G and 7 of the policy. The notice of death must be given 
immediately, “with particulars sufficient te identify the in- 
sured,” and such notice may be given to any authorized agent of 
the company. ‘These provisions are evidently designed to enable 
the insurance company, after being se notified, te make such 
immediate investigation ws it may deem necessary or sdviseble to 
make, in order to determine for itself the Pact of dexth and the 
identity of the insured. But proot to the effect, merely, thet 
the insured was dead would not, of itself, determine the liability 
of the company upon an accident policy. It was necessary to prove 
further that such death was cnused by accident, and net by disease 
or design. Therefore, the next parsgraph of the palicy provides 
that “upon receipt of such neotice* of death the company will fure 
nish blank forms for the use of the claimant in making proofe of 
less, and thet if the company fails to furnish such forms within 

fifteen days, then the claimant, “upon saulmitting written preef” 
eof loss “within the time fixed in the policy for filing proofs 

eof loss," shall de deemed to have complied with the policy ree 
qmiirements «xs to proofs of less. uch written proof must eover 
“the occurrence, character and extent of the less,* and by para~ 
greph 7, must be furnished te the company within ninety days after 
the death of the insured. Yhere is no ambiguity ix. these provisions 
as to the proofe of less. Under the epecific terms of the policy, 
written proof must be submitted shewing net only that the insured 
is dead, but also that he come to his death by accidental meanse 
We are unable te agree with the contention of appellent’s counsel 
thst the use of the words “affirmative preef ef less” in the 
seventh paragraph of the policy permits a claimant to submit proofs 
ef less that are not in writing. To so held would be to ignere 
the express previsions ef the preceeding paragraph. The sixth 

q paragrsph purports to cover the matter of making proofs of los, 
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and epecifically requires “written proof” to be made, while the 
seventh paragraph merely purports to fix o time limit of nine ty 
days within which such preof must be furnished. There is ne 
contradiction in these paragraphea; they must be read together; 
and when so read, the word “affirmative” in the seventh paragreph 
merely emphasizes the character of the written proof which mast 
be sulmitted within the time fixed. 

Appellant's gounsel cite the case of Mehalek v. were 
gchants' Reserve Iife Ins. Soo, 206 hl. App. 334, ne holding that 
an oral notide of ceath is cufficient proof of less, even where 
formal proofs are required. The action in thet case was upon a 
life insurance policy. Ne formal proofs of denth were made, mt 
there was proof that notice of the desth was given to the president 
of the company, and the opinion of the court said: “this afforded 
all the opportunity neecssary for the defendant to verify the death 
and ascertain the cause thereef.* We have examined the abstract of 
the reserd filed in this emrt in that esse and find that the only 
provision regarding proofs ef lnse centained in the ineurence 
‘policy there in question was a brief provision to the effect that 
the insurance should be payable to the wife of the insured “upon 
the presentation of this policy ani the receipt and acceptance 
ef satisfactory proofs of death of the insured." The language 
above quoted frem the opinion in that esse muat be considered in 
the light of the facta of that case, which are materially different 
from the facts in this case. 

J4 is next contended that evidence tending te prove thet 
the defendant had waived the policy requirements 4 te furnishing 
preofs of loss, was admissible under the evements of the declaration, 
even though the declaration makes no mention of such a waiver, 
bat, on the contrary, slieges full performance of such require» 


ments. In support of this contention appellant's counsel cite 
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end rely chiefly upon the cose of German Vire Ine. “9. v. Grunert, 
112 Ill. 68, and several other cases that cite and follew that 


case, wherein it wos held that proof of such vn waiver constitutes 
an estoppel in pais, and need not be specially pleaded. But in 
the later cases of Hart v. Carsley Wife. Con, 221 Il. 444, and 
Expanded etal Vire Proofahe Go. v. Yoyee, 283 Ill. 284, the 
doctrine announced in the cases cited by eppelleant is repudiated, 
and the correct rule is stated to be “that if the pleintiff in- 
tends to rely on facts which shew a weiver of performence by the 
defendant, he must plead such facts; that he cannot plead pere 
formance and recover under proof of waiver of performance.” This 
rule was repeated by the Supreme Court in Walsh v. North /merisen 
Gold Storage Go., 260 Ill. 522, and by the Appelinte Court in 
Brenton v. Newlin, 161 111. App. 168, and in Hense) v. Snpitel 


hive Stock Ins. Co., 219 Ih]. App. 77. In the light of these 
later decisions it must be held that sppeliant’s present contene 


tion is not now the law in this state. 

The further contention is made that by pleading the 
general issue alone te the plaintiff's declerotion, instead of 
epecially pleading the failure of plaintiff te make and furnish 
proofs of less as required by the policy, the defendant admitted 
that such proofs were furnished, Aside from the fact that 
appellant's argument en this point igmeres the proecticaily 
universal rule that the plea of the general isme traverses every 
material allegation of the declaration, this contention is, in 
effect, merely a repetition, in a different form, of the conten- 
tion last above mentioned. Appellant's counsel cite upon this 
point the cases of Hahalek v. Merchants’ Reserve Life Inde (Or. 
Supra, and Briggs v. Bankers’ Accident ing. Co», 214 Til. Apps 


181. If the opinions in these cases eam be considered as helding 
that where a declaration alleges full performance, such allegation 


is admitted, without proof, merely beemuse the general ise only 












—* wptiot te ode tod — saree undte Laseven fan 103 Vf 
aoe ehktanns “evden @ dak Ye Yoong adi Shot sew 92 ators 5 r 
tk $e sbabsedey ySdedoogn of tom boon ban .eheg mk Seqcqetes 
bra ob) £20 E88 afl — — »¥ oe Ye spans — 
— 
— X bagen ad trmitogya yd bePkn aneco aie mt donawoans 
—th TNiniale emt te tart” of et Setade at olor soezrE0 ost hae 
ais qd sonnavetzeg to teviaw « woste itoide afoet no vn⸗ J 
“tag be wg santo wi Past? atest ow bes ig ests ed gts : 
atdy “,snneme reg to review te lowtq xohnw toveoes ‘hae eomeemet 
etrom ftmek . sede mt Prue) acwaqu ont yf Detenges enw ahee | 
ich Sri? welLouss otf yt Oya GRE .LET Ons + 2h spesets b£od 
Saticn® .v Leanati as dee BOS .cqA .fdt 1Ot sehheee wy pete 
. enend to frinli ait at «TY oqyk LET CLR ,. 
 esnes Myaog a #xei lon qn deat Qkod od Seum 3t | — 
⸗u mt wel od? ven —— 
oA} —— wi fad obaa 82 massnoinoo xeitaet eft ——— 
te Aeotant ,toliazoiooh a*tttsntatg ade oF seots overt Sexemeg 
fatrur? tus stom of Vitintaiq to etoliet ait gntheelq yikeinege 
bettime Mahan teh ad? yeotiog ott yf hextmex ea seek Yo steed 
ted! sont ait mont shied . heaters? ater stom dose tau, 
Wiss wane est aorouye gutog eid mo Pismo ntimed logge 
Yee eet evaxt owed Lavomey edt Io wate wid toed alex Lemmeveee 
a at medinotnos ebst ,moksomiond alt Yo avktegolia Labretam 
“H9¢meo OM? Ke ,urGt MMoteIIh « ak ,nolthteqer # eLotom ,oette 
aid? mogy otto Loanuon s'famtfengs .danetinom svedu tank muke. 
+2it_pttl ofhd ovaacol ‘atputauk -y Xadedax Ye sonno elt snhog. 
UWA +LAT OAS .9D_pastk MmWhsoOn tune wv gai hee «eam, 
WLGLos on hetwhtenoe of wa aesap sredy mt emotatye oat 2. 8h 
MONE ngr lie Momm ,oonnaretroy Livt eoqeiia wettagslosh @ exede samp 
une sa 4 Latonep off eaueood elotoe , loota fuomiiw .bols babs ey 





| 
| 
i 














= Oe 


is filed, they are inconsistent with the decisions of the Supreme 


Court in Hert v. Carsley Mfg. Vo.» supra, and Expanded Metal Fire 


Proofing Go. v. Boyce, supra. ‘e know of no ressen why the 
general principle of pleading applied in these cases should not 


apply to actions on ineurance policies as well as te actions on 
wudiding contracts. 

Having reached the conclusion that the plaintiff could 
not recover under the deciaration in this case without showing 
performance of the contract by sulmitting written proofs ef loss, 
it will not be necessary to decide whether the evidence was 
sufficient to show a waiver of such perfomance. 

Yor the reasons stated, the judgment of the Cirait 
Court is sffirmede 

AFFIRMAD » 


Gridley, *. Jeqand Barnes, Je, concurs 
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TONY STROPOLI, 
Appellee, APPEAL FROM 
SUPERIOR COURT, 
VBe 
Cock COUNTY. 


BOYDA DAIRY COMPANY, 


& corporation, 


Appellants. 


ne ee tee eee — —— —— 


MR. JUSTICE FITCH DELIVERED TH! GRINION OF THN COURT. 


This is an appeal from «a judgment for §2250 awarded 
by a jury as damages for injuries claimed to have been sustaine 
ed by the plaintiff through the negligent driving of an sute- 
mobile truck beionging to defendant. The accident happened, 
near the intersection of Chicege averme and Grand aveme, in 
Chicago. Chicago avemie runs cxet and west, and Grand avenue 
runs in «a northwesterly and southeasterly direction. Upen both 
atreets there is a doouble ~ track street car line. Just hefore 
the accident, which oemrred in an afternoon in June, the 
Plaintiff was riding east on a Chicago averme street car. The 
Car stopped at the west side of the Grand svermme intersection 
and the plisintiff and several other passengers slighted from 
the rear end of the street car, went behind the street ear, 
and walked in a northerly direction ccroes the east bound 
track. Three of such precengers preceded the plaintiff, end 
ene was behind him, all apparently intending to transfer to 
another street car going southeast on Grand averme. The pliaine 
tiff testifie that before atepping from behind the street car 
he atopred and leoked east, thit he could see twentyefive or 

| thirty feet in that direction, that he did not see anything 
coming, and walked on. Yhe defendent’sa servant, driving a 


light delivery sutomobile, or truck, wos st that moment 
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approaching from the east on the north, or weat=ebound, street 
car track, The truck passed alongside of the standing etreet 
car from which plaintiff had just alighted, and the left front 
wheel of the truck struck the plaintiff and knocked him down. 
The injury he sustained was a compound fracture of the tibia 
and fibula of his right leg. ‘The witnesses differ as to the rate 
of speed at which the trukk was then traveling, the plaintiff's 
witnesses estimating it at twenty-five miles an hour, and the 
defendant's witnesses at eight or ten miles an hour. The dee 
fendant's driver testified that he sounded his horn, but all the 
Plaintiff'a witnesses say they heard no horn. ‘The plaintiff's 
witnesses testified that after striking the plaintiff, the truck 
did not stop until it reached a point fifty to one hundred feet 
beyond the place of the accident. The defendant's driver and 
another witness who was with him testified that when the truck 
stopped the plaintiff was lying on the street a few feet behind 
the truck, The driver also testified that he did not see the 
Plaintiff befere the accident, but that “I heard somebody bump 
me at the side and I leoked; when I looked he was down.” ‘The 
driver's cuwapanion testified that sas they passed the street car 
“one party went by ahead of us, and the other ran right into 
us;" that the first man was about twenty feet ahead of the truck 
when he cressed in front of it, and “we kept right on going.” 
The evidence further shows that the intersection of 
Chicago avermme and Grand aveme is a busy transfer corner, that 
the traffic at this point is heavy, and that the buildings on 
Chicago aveme and Grand averme are, for the most part, occupied 
for business purposes, such as factories, garages, restaurants, 
and saloons, though some of then have living apartments above 
the first floor. 


The case was tried upon a declaration containing four 


counte. The first count charges negligence generally in the 
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operation of the defendant's automobile. The second count 
charges thet the sutomobile was driven “se wilfully end wantonly 
as to exhibit an entire absence of onre for the safety and lives 
of others.*® The third and fourth counts chorge that the defend« 
ant's automobile was operated at a rate of speed greater than 
the rate apecified in the betor Vehicle Act, the only difference 
between the two counts being that in the third count the place 
ef the accident is nlleged to be = clasely builteup tusiness pore 
tion of the city of “hicage, while the four th count charges that 
Sach place is a revidence portion of such city. To all these 
counts the ples of general isoue was filed. “Special findings were 
submitted Wy the defendant to be answered by the jury, and upon 
these the jury found that defendant was guilty ef wantenness and 
reckleszaness in driving and managing the automobile; that the place 
ef the accident was a business district, and not a residential 
district, and thut defendant was guilty of the negligence chrrgsd 
in the declarction “or some count thereof." 

we the close of nll the evidences the defendant moved 
the court to instruct the jury te disregerd the secend, third 
and fourth counts of the declaration upen the ground that there 
was no proof to sustain the same, and tendered written instructions 
to that effect. The court denied the motion and refused the 
instruction. 8rrer is assigned on this rulinge ‘here was some 
evidence tending to prove the cause of ection as stated in each 
ef those counts. But if such were not the fact, there was cere 
teimiy «vidence tending to prove the couse of action ae stated 
in the first count, and where this is tre es to any one count, 
it is not reversible error to refuse to instruct the jury to 


disregard other counts which ave not supported by the evidence. 


- (Seott v. Parlin & Orendorff Co., 245 Ill. 460; Heidenreich v. 








Bremner, 260 Ill, 459, 446. 
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Defendant tendered six instructions on the question 
of contributory negligence. As tendered, all of them were bad, 
for the reason that each told the jury that there could be no 
recovery except upon proof that the plaintiff exercised due care 
fer his own safety. That statement was a correct statement of 
the law applicable to the first, third and fourth caunts of the 
declaration, but was not a correct statement of the law applicable 
te the second count, wherein the injury is charged to have been 
ceused by the wiliful and wanton conduet of the defondants and 
there was nothing in the offered instructions which stated this 
exception tev the general rule as te the effect of contributory 
negligence. The court modified each of these offered instructions 
by inserting therein a clause, or a sentence, excluding a willful 
and wanton injury from the rule therein stated, and gave the ine 
structions as thus modified. Defendant's counsel does net contend 
that the instructions as se modified were not accurate statements 
ef the law, but complains thet the repetition in each of these 
six instructions of the exception mentioned tended to unduly 
emphasize that feature of the case. *@ think this complaint is 
not well feunded: mt, if it were, the error, if any, in this 
respect was invited by defendent when it offered so many in- 
structions on the same point, ~ all of which were correct except 
8 above noted = thereby requiring the court either to refuse them 
altogether - in which case there would have been ne instructions 
given touching the question ef contritmtory negligence - or to 
modify them as he did, 

It is alse insiated thet the definition of wilful ani 
wanton misconduct as given by the court in modifying another of 
defendant's instructions, is inaccurate. To an inetruction which 
teld the jury thet unless they found frem the evidence that 
defendant's servant “wilfully and wanteniy drove the ssid car upon 


@he defendant,” they must find the defendant not guilty “under 
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that count,” the court added the following: “that the words 
‘wilful’ and ‘wanton’, as used in these instructions, means, 
in law, such a degree of curelessness and recklessness as to 
exhibit an entire absence of care for, ani disregerd for, the 
safety and lives of others, from which the law implies wilful- 
ness and wantonness.” The criticiem of this definition made by 
defendant's counsel is that it omits “the material element that 
the conduct should be such as exhibits « conscious indifference 
to consequences.“ ‘“e@ think the oriticiom is not well taken. 
The element of conscious indifference to consequences in embodied 
in the definition as given by the court, in the words “such a 
degree of carelessness and recKleseness as to exhibit en entire 
absence of care for, and disregard for, the safety and lives of 
others.” In Berliner v. 1. Ge Re Ne “ow, 296 Ill. 464, the 
ecwrt seid: "Where the omission to exercise core in se gross 
that it shows a lack of regerd for the safety of others, it will 
juetify the presumption of wilfulness or wantonness." 
It is insisted thet there is no evidence of wilful 
or wanton misconduct on the part of the defendant's driver. ‘fe 
cannot agree with this contention, In passing a street car 
stopped for the discharge of passengers at a musy transfer 
corner, such as the evidenee shows this was, the defendant's 
driver was beund to take notice of the fact thet at any moment 
Passengers alighting therefram might reasonably be expected te 
cress his path from behind the street car. Moreover, the driver's 
companion testified that he saw one passenger doing thie very 
thing, and other witnesses testified thet three passengers 
| preceded the plaintiff in crossing the north track. No explanation 
was given by the driver for his alleged failure to see these pere- 
sons eressing shead of him, and he is therefore shargeable with 
knowledge of facts which a reasonable exercise of his faculties 


would have enabled him to see and to know. I+4 was his duty, 
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under such circumstances, to take such reasonable precautions as 
the cirgumatances required to avoid injury to such passengers. 
Instead of doing so, the defendant's driver, with heedless ine 
difference and a total disregard of consequences, ren his autoe 
mobile past and directly slongeide of the street car at a high 
rate of speed, directly inte the path of those whom he knew, or 
by the exercise of resonable care should have known, might cress 
the north street car track directly in front of hime we think 
it is reasonably clear from all the evidence that the exereise of 
the slightest care on the part of the defendant's driver would 
have avoided the accident. “Ye have earefully examined the evie 
dence contained in the transcript and we sre umable t© say that 
the jury were not justified in finding frem the evidence, as they 
did, specifically that the “defendont's servant was guilty of 
wantonness or recklessness in driving and managing the car in 
question.*® 

The First four instructions given for the plaintiff 
teld the jury what, in substance, were the sliegations contained 
in the declaration, one instruction for each count. Sach of such 
instructions concludes with the statement that if the jury find 
from a preponderance of the evidence that the plaintiff has proven 
his case as alleged in said count, the jury should find the dee 
fendant guilty. Defendant's counsel complabns that these instructions 
in effect submit the pleadings to the jury. There is no merit 
in the complaint. The form ef these instructions follcws the 
proper practice ss indicated in MeVarlane v. Chicago City Kye “Oe, 
288 Ill. 476, 485; Bernier v. Ie Co Re Re COeg 296 Ill. 464, 473; 
Leugbhlin v. Hopkinson, 292 111. 80, 85; and Krieger ve Aurern, 

+ Bilgin & Chicago Re ite Co., 242 Tl]. 544. 
' 


Defendant's counsel finally insists thet it was errer to 





give two instructions based upon the third and fourth counts of 





the declaration, charging a violation of the Voter Vehicle Act, 
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for the alleged reason thnut each of such counts avers that the 
public hizhway upon which the accident happened was within the 
corporate limite of the city of “hiengo, and there is no proof 

of that facet. It is true thet there is no direct evidence that 
Chicege aveme at ite intersection with Grend averme is within 

the city limits. Upon the trial, it seems to have been assumed 
by both sides that such was the fact ond dt dees not appear that 
this alleged failure of proof was mentioned at any time in the 
trial court by motion, exception, or otherwise. However, if the 
objection here made for the first time can be coneidered in the 
absence of eny ruling thereon in the trial court, we think it 

is answer ensugh to say thet there is some evidence, #light though 
it may be, from which the sllegod missing fact may be fairly and 
reasonably inferred. It appears from the evidence that the etreet 
cars upen beth Chicago avenue and Grand averme at the time of the 
accident were cars of the Chiengo Surface Lines and that a cone 
ductor of one of such atreet cars who was standing «t the corner 
and witnessed the accident, made a report of the some te the street 
car company, which report was read te the jury ani which shows upon 
its face that it wes written in “Chieage, Illinesis, June 7, 1921," 
States that the conductor was “waiting for a Kedzie car at Grand 
and Chicago," and then goes on te deseribe the accident au he sey 
it. If the strecta sa mentioned were loeated anywhere elise than 
in the city of Chiesgo (as, for exemple, in the city ef “venston, 
or the village of Gak Park) i+ is ressenable to assume that the 
conducter's report wold have so stated; and it is alse reasonable 
to assume that double track atreet car lines, operated ander the 
name of the Chicago Surface Lines, sre net likely to be found in 
Operation outside of the city of “nicoge. Doubtless euch cire 


Cumstanees alone would not oe of much weight if there woe any 


 @vidence to the contrary; tut there is none. Murthermere, in 





View of the fact that the jury specially found the defendant 
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guilty upor the second count, which is not based on the Noter 
Vehicle Act, we ¢annot see that defendant has been harmed in 
any way by the giving of such inutructions, even if the proof 
above mentioned is not sufficient to overcome the objection 
Stated, 
The judgment of the :uperior Court is affirmed. 
AFF IAMED » 


Gridley, PF. Je, end Barnes, J., concur, 
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UNIVERSAL VENDING SURVICH CONPANY, 
@ corporation, APPEAL PROM 

Appellee, . 

o ) MUNICIPAL cooRT 
Whe OF CHICAGO. 
TONY DEMEO, | 
) Appellant. =; — 
4 4 Ae O — 
PUR CURIAM. 2 3 — 


This is an action in forcible detainer, commenced in 
the Municipal Court of Chicage on November 5, 1922, to recover 
the possession of the “newsertand space and concession — now 
occupied by Tony Demeo in the Yestern Avemme Station of the 
Humboldt division of the Metropolitan West Side Slevated Hailway 
Company,” in the 2ity of Chicege. The cause wes tried before 
the court without a jury upon a «tipulation as te the facts, and 
the court found defendant guilty of unlawiully withholding from 
the plaintiff the possession of the premises, and entered Judge 
ment upon the finding aguinst defendant. This appeal followed. 

The ngreed facts are substantially the some ae in 
ease Ho, 26448, in which an opinion has this day been filed, 
wherein plaintiff sought to recover from defendant the possession 
of the newsestand and soneession — the Garfield Park 
station of anid elevated railway company. Jor the reasons stated 
in the opinion in scese No. 28446, the judgment in the instant 
case is «ffirmed. 

AP FIRMED 


toe SATA 
poaiiegga © 
THD SALTO LAGE 
2Buad IMO WG 
% 1 
fetal Layga 


er 8 ee 
ED TE ee oe 


al baepermen ,ronketah efdioret ai aekfon na 02 abit 
wevece¢ of SSCL ,& ted¢mevedw ae epasind to dues koqlo awit od 
er etal stinansnon tea coagy Bnetoaswen" vriy Yo NORARCRSOR & 
oat te mokeet® ooneve cxetect of? mi cored yank e 
Wewlia® Satuved® abe see! nat Shoqocel of? Yo mototy 2d shiedani 
wtoted beke? cow enaee en? — Te ysde sit md * eReGaD 
fore .otoe't of? w on moitalivgkie a noqu ytul « Puedtiv —X ode 
wich pakhteclét br viivtwataw de etikes Inabnotes Aavot seme oad 
-ghal, hevetne ota ,contmery edd Lo molueouaog ot Vitentela oat 
cSwetle? Lacgge aleT .fusbuetoh fembage pakbett ed? nega Smee 
tt ©8 commen ol? _Linkimaredwe ocn afont Sowa oxtt Ds. 
ehelit meed yah eid? ead nekaiqoe oo delde at as ol — 
ao to ett gnabioteb mort tor0en7 at seyuow Trévatalq aletoshr 
dated DLokT AS off wt eoegn nohaneamos das bandecewen edt to 
batage ehonaet a? sol =. yeqmes yowkter bodavels bkae Yo soltste 
tuvdert on? wt dxommbul ody ,SPRRO LOM enon mt wetatgo od? ak 
-boart?la #2 ene0 


: 





? nS 
— J 
ie ‘ 
Py : “ 
> .* 7 
a - — — 
* bl « 
7 a < 
: ant 


CRIT 








wt 





i) 


UNIVERSAL VENDING SxAVICH COMPANY, 
a@ corporation, APPRAL PROM 
Appellees 
)  BUNICIPAL COURT 
vu. ! OF CHICAGO. 
JOHN NAPOLENTANO and ALVONSO PAOBENZANO, 


PER CURIAM. 9311: OO - 3 
This ¢ase has been consolidated tas hearing in thins 
appellate sourt with the esse of Universal Vending ‘ervise 
Company v. Vite Potute and 5. Pascente, No. A657. 
¥or the reasons indiedted in the opinion this day 
filed in that case, the judgment of the Municipal Court of 





Chisago in the instant case io affirmed. 
AF PIRBTD « 
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UNIVERSAL VENDING SERVICE COMPANY, ) 
a corporation, 
Appellee, Appeal from 
Wanicipal Court 
¥Be 
of Chicago. 
GHORGE ALEXANDER, 
Appellant. 
+T OR ~~ 4 682 
o17 A 3 
PER CURIAM. vrs 7 


This case was consolidated for hearing in this 
appellate court with the case of Universal Vending Service 
Company v. George Trakas, No. 26578. : 

For the reasons indicated in the opinion this day 
filed in the similar case of Universal Vending Service Company 


v. Potuto end Pascento, Wo. 28571, the judgment of the 
Municipal Court of Chicago in the instant case is affirmed. 


AFFIRMED. 
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UNIVERSAL VENDING SERVICE COMPANY, ) 
a corporation, 
Appellee, APPEAL FROM 
MUNICIPAL COURT 
vs. 
| OF CHICAGO. 
JERARDO ALTIRRS, also known as 
J. Ke ALTIERE, ) 
Appellant: ) 
PSR CURIAM. PQOrTA LY 3 


4 4 
This case was consolidated for hearing in this 
appellate court with the case of Universal Vending Service 
Company v. George 8, Noe 28578. 
For the reasons indicated in the opinion this 
day filed in the similar case of Universsl Vending Service 


Company v. Potuto and Pascento, No. 28571, the judgment of 
the Municipal Court of Chicage in the instant case iz 


affirmed. 
AFFIRMED. 
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UNIVERSAL VENDING SERVICE COMPANY, 
a corporation, 
Appeliles , Appeal fron 
Municipal Court 
Vae 
of Chicrgo. 


DON DE LZONARDIS, 


| 


Appellant. 


1% 


€y 4 5 ; = 5° 
PEH CURIAM. 2 — — 


This case was consolidated fer hearing in this 
appeliate court with the case of Universal Vending Service 
Company ve. George Traksa, No. 28578. 

For the reasons indicated in the spinion thi¢ 
day filed in the similar cane of Universal Vending service 


Company v- Fotuto and Paseents, So. 28571, the Judgment of 





the Municipal Court ef Chicage in tne instant case is 


affirmed. 
AVPIRMEDe 
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UNIVERSAL VENDING SERVICE COMPANY, 
@ corporation, 
oe Appeal from 


Municipal Cougt 
¥Se 
of Chicaro. 


L. ADINICI, also known as LOUIS ADMICI, 
Appellant. 


CD 


z oo — 


PER cuIM. 


This case was consolidated for hearing in this 
appellate court with the cause of Universal Vending Service 
Company v. George Trakas, No. 28578. 

For the reasons indicated in the opinien this 
day filed in the eimiler case nf Universal Vending service 


Company v. Potuto and tascento, No. 28571, the judgment of 
the Municipal Court of Chicuge in the instant cease is 


affimed. 
AFFIRMED « 
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UNIVERBAL V4NDING SRRVICN COMVANY, 
a corporation, 
Appeiiee, Appeal from 
Municipal Court 
of Chicago. 


} 

) 

VBe ) 
JBRARDO ALTI“RE, alse known as 
Je Ke ALTISRE, } 
Appeliant. } 


1T.A. 614 


/% 
— 


ee) 


PRA OURT AM. 2 wh Gi & YO a 


this case wes consolidated for hearing in this 
appellate court with the case of Universal Vending Service 
Sompany v. George Trakas, Wo. 28578. 

For the reansone indicated in the opinion this day 
filed in the similar case of Uiniversal Vending Service Company 
v. Potuto and Pascenta, Ne. 28571, the judgment of the 


Muhicipsal Court, of Chicage in the instant ease is affirmed. 
APPIRHED « 
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UNIVERSAL VENDING SERVICE COMPANY, 
® corporntion, Appeal from 
Appeliee, 
Municipal Court 
vs. of Chisago. 
SPEROS NOTOS, ) 
Appeliant. } 


—RX 


“A T /4 a“ 
eo 3 ~ 


BR CURIAM. L woth. 


— 


This ¢ese was consolidated for hearing in this 
appellate court with the case of Universal Vending Service 
Company v. George Trakan, No. 28578. 

For the reasons indicated in the opinion this day 
filed in the similar case of Universe) Vending service Company 
. v. Potute and Pasognto, No. 28571, the judgment of the 
Municipal Court of Calecage in the instant case is offirmed. 

APPIRMED « 
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UNIVERSAL VENDING SERVICE COMPANY, ) 
& corporation, ) Appeal from 

Appellee, } 

Municipal Court 
VWe ! of Chizarde 

MRS. MAHCU ALISHAHON, 

Appellant. ) 

PER CURIAM, Gp OFT A CTA 


kyo @P fo 2 
This cxuse was consolidnted fer heering in thie 
appellate eeurt with the esse of "niverseal Vending Servire 
Company v. George Trakes#, Ho. 2857s. 
For the reasons indicated in the opinion this dey 
filed in the sirilear cave of Univernel Vending Servies Company 


ve. Potute and Pascanto, No. 24571, the Judgement of the 





Municipal Court of Shicago in the instant case is affirmed. 


APFIRMED« 
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UNIVERSAL VeNDING SBRVICE COMPANY, ) 
a corporation, ) 
Appellee, ) Appeal from 
Municipal Court 
VSe 
ef Chicago. 
JAMES ARGEREZ, 
Appellant. 
PER CURIAM. : 


p oe, ae 


This case was conaclidated for hearing in this 


appellate court with the case of U 


Sompany v. George Trakas, No. 28578, 
For the rensone indicated in the opinion thia day 





filed in the similar case of Universal Yend 





v. Potute end Jascento, No. 28571, the jvdement of the Municipal 
Court of Chiemwre in the instant ense is affirmed. 
APFIREED. 


_—_ SS 





aa faxes = 80e © 


{ <YUASMOO HOLVARE — aay 5 
gs 


ooTtt Lasqqa ceetteqga 
Ste? Lagto town 
semsoidS te 


ev 


SSatond Bee 


{ ,dmaifeaaa 


eMAZAUD HEX 


a ry 
BL ee Bb bE Q 
wide ai —— vo⁊ Asteliinaweo aaw_easo stat 44 
au aabpuey Sassoeksy To suo gale atiw g@xwoo eo , 
oST88o . of .woieth gatos.» — 
We etd? meinige adit a! hevanthat enowrot, odd OT, — * 


— baste 

RUD BATE adda eaag xektata etd | h bebeT 
iaqiv tana ode to Inounhut, odd ,i0382 .o8 .etmspeed ban ote ae 
ebourrt Tie ul sano éoatont eft af oneal to gamed 


Yo . 


oT MR EULA 





: fe 


UNIVERSAL VENDING SERVICE COMPANY, 
@ corporation, 


306 = 28582 


Appellee, Appeal from 


Municipal Court 
¥Be 
of Chicago. 


HARRY G. ALECK, also known ax 
HARRY ALLECK, - 


— —— ——— —— — 


Appeliant. 


f? 


PER CURIAMe =. gp 4 


2 ot hi 


This case was consolidated for hearing in thie 
appellate court with the ease of Universal Vending Service 
Company v. George Trakas, No. 28578. 

For the reasons indicated in the opinion this day 
filed in the similar case of Universal Vendine Service Company 
v. Fotute and Pascento, Ho. 28571, the judgment of the 
Municipal Court of Chicago in the instant case is «ffirmede 

AFFIRMED 
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UBIVERSAL VENDING SERVICH cOMJ ANY, ) 
@ corporation, Appeal from 


Appelled, 
Municipal Court 
VB. of Chieagoe 


VITO PACELLI, 
Appellant. 


= i (7m =g 


2311.3.61] 
2311.3. OL 


This case was consolidated for hearing in this 





_ appellate court with the case of 


Company v. George Trakas, lo. 26575. 
For the reasons indicated in the opinion this day 


filed in the similar case of Universal Vending Service 
Company v. Patuto and Pascento, No. 28571, the judgrent of 





the Municipal Court of Chicage in the instant case is 
affirmed. 
APSIRMED 
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UNIVERSAL VENDING SERVIC COMPAKY, ) 
a Corporation, ) 
Appellee, 
APPRAL FROM MIINICIPAL 
v. 
COURT OF CHICAGO. 
FENNIS GOLD, 
Appellant. 
OO1TTA OTE 
mw elio. OLD 
PER CURIAH. 


This case was consolidated for hearing in this 


appellate court with the case of Universal Vending Service 
Sompany v. George Trakas, bo. 28578. 


Por the reasons indicated in the opinion this day 


filed in the similar case of Universal Vending Service Company 
v. Potuto and Pascento, No. 28571, the judgment of the Municipal 
eourt of Chicago in the instant case is affirmed. 


APTI RMED. 





















AGL] T RIN WORK CANES 
-ORAGTHD GO YAWOD 


tna ileqqaA 
7 J — r VY - @ a 
) +E ats : a r G ; pi ok tL Ce) 8 
— AAAaud ANY 
gids al yutteedt tot betebifosneo saw esas eidT ES Ch 


eaivsn® anbiyY Lamunyiod! Ye ones end attw tuwao 
STS .o% ,pekest ganged wo 
th kts motmtqe edt at tetaa tba enceast edt toh) —7 pe: 
“sanne® aotvaa® sodas’ Garsenki) Ye sano eetiats 6 at Be 
Lxqhotewt on to dnemibel odd ,£0OGS Lod” (gdimoesT San ‘Oey 
Bp bowtie at aad smedeah ats at ogaotXO 
CURA TITA ¢ : , ‘te Miva of 


ww 4 


— 


Spe 





309 - 28585 


— 


a Corporation, 
Appellees, 
APPEAL FROM MUNICIPAL 


Ve 
COURT OF CHICAGO, 


URS, ETTA COHEN, 


UNIVERSAL VENDING SERVICE COMPANY, | 
Appellant. } 


> oO A, Be 
vad cS 7 TA ay py 
PER CURIAM, 40 DL OD 


This case was consolidated for hearing in this 


appellate court with the case of Universal Vending Service 
Sompany v. George Trakag, No. 29578.. 


For the reasons indicated in the opinion this day 





filed in the similar case of 
v. Potutg and Pascento, Yo. 28571, the judgment of the Municipal 


court of Chicago in the instant case is affirmed. 
AFYVIRMED,. 
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UNIVERSAL VENDING SERVICE COMPANY, 
a Corporation, 


— 

APPRAL FROM MUNICIPAL 
Ve 
COURT OF CHICAGO. 
PRANK INDELLI, 
Appellant. 
: ¢> ©) ~ 
Re ay fe athe — 
— a ae) 
PER CURIAM. 


Thies case was consolidated for hearing in this 


appellate court with the case of Universal Vending Service 
Company v. George Trakas, No. 28578. 


For the reasons indicated in the opinion this day 


filed in the similar case of Universal Vending Service Company 
v. Patuto and Pascento, No. 28571, the judgment of the Municipal 
court of Chicago in the instant case is affirmed, 


AFPIRNED. 
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UNIVERSAL VEKDING SERVICE COMPANY, ) 
a Corporation, 


Appellee, 
APPHAL FROM MUNICIPAL 
Ve 
COURT OF CHICAGO, 
MRS, MINKIZ PHRTTY, 
Appellant. 
22174 
we Pt tA, TR 
PER CURIAX, aA ) f 


This case was consolidated fer hearing in this 


appellate court with the case of Universal Vending Service 
Company v. George Trakas, Ne. 28573, 


For the reasons indicated in the opinion this day 
filed in the similar case of 





v. Potutoe and Pascento, No. 28571, the judgment of the Municipal 
eourtof Chicago in the instunt case is affirmed. 


AVI RMED. 
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UNIVERSAL VENDING SERVICE COMPANY, ) 
a Corporation, 





Appellee, 
APPEAL FROM MUNICIPAL 
Ve 
COURT OF CHICAGO, 
ANTONIO TACULLO, also known as 
TONY IACULLO, 
Appellant. 
— + — 
PER CURIAM, 


This case was consolidated for hearing in this 





appellate court with the case of 


Sompany v. George Prakag, So. 28573. 
For the reasons indicated in the opinion this day 





filed in the similar case of Unive 
v. Fotute and Pascento, No. 28571, the judgment of the Municipal 
court of Chicago in the instant case is affirmed. 

APFIREED,. 
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UNIVERSAL VENDING GERVICE COMPANY, 


a Corporation, 
Appellee, 
APPSAL PROM MUNICIPAL 


va. 


MRS, PANNY BRASUNIGER, aiso knewn 
as ¥Yannie Braenninger, 
Appellant. 


COURT OF CHICAGO, 


PER CURIAE, 


This case was consolidated for hearing in this 


appellate courtwith the ease ef Universal Vending Service Company 


v. George Trakag, No. 28578. 
For the ressons indicated im the opinion this dey 


filed in the similar case of Universal Vending Service Company v. 


Potuto and Pascento, Ne. 28571, the judgment of the Municipal 








courtof Chicago in the instant ease is affirmed, 
APPL AMED, 
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YNIVERGAL VENDING SERVICE COMPANY, ) 
a Corporation, 
Appellee, 
APPMAL FROM MUNICIPAL COURT 
Ve 
OF CHICAGO, 
Me. PALUMBO, 
Appellant, 
OS Oorvw > 
PER OURIAL] Oy | of ay a. 


ath y 


This ease was consolidated for hearing in this 
appellate court with the case of Univergai Vending Services 
Company v. George Trokas, No. 28578. 

For the reasons indicated in the epinion this day 
filed in the similar case of Universal Vending Service Company 
Potute and Eascento, Ko. 28571, the judguent of the Municipal 
court of Chicago in the instant ease is affirmed. 


AVPIRMED, 
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UNIVERSAL VENDING SERVICE COMPANY, 


a Corporation, Appellee, 

APPMAL FROM MUNICIPAL 
Ve 
COURT OF CHICAGO, 
M. PALUMBO, 
Appellant, 
mNITrA LI 
PER curt au > ob beta DL 6 


This case was consolidated for hearing in this 


appellate court with the case of Universal Voniing Servies 
Company v. George Trakes, No. 28578. 

For the reasons indicated in the opinion this day 
filed in the similar case of Universal Vending Services Company 
v. Potuto and Pascento, No. 28571, the judement of the Municinal 
court of Chicago in the instent case is affirmed. 


APEI RUZD. 
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UNIVERSAL VENDING SERVICE COMPARY, ) 
a Corporation, 


Appellee, APPEAL FROM MUNICIPAL 
Ve COURT OF CHICAGO, 
VICHO MURRO, 
Appellant. 
‘>. * J J if — <7 
PER CURIAM Ay ol tefte & fF 6 


| This case was consolidated for hearing in this 


appellate court with the sase of | 





v. George Trakes, No. 28575, 

Por the reasons indicated in the opinion this day 
filed ia the shallar case of Un 
v. FPotuto and fagsento, iio. 25571, the judgment of the Municipal 
court of Chicago in the instant oase is affirmed. 
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UNIVERSAL V@NDING SERVICE COMPANY, 
a Corporation, 

Appellee, 

APPEAL FROM MUNICIPAL 
Ve 
COURT OF CHICAGO, 
VITO SARACCO, )- 
Avpellant. } 


rou, OL LL. OG 


This case was consolidated for hearing in this 
appellate court with the case of Universal Vending Service Company 
v. George Trakag, No. 28578. 

For the reasons indicated in the opinion thie day 
filed in the similar case of Univer Vending Service Company 
v. Potuto ani Pascento, No. 28571, the judgment of the Municipal 





ecourtof Chicago in the instant case is affirmed. 


APPIRMED. 
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UNIVERSAL VENDING SERVICE COMPANY, 
a Corporation, 
Appellee, APPLZAL FROM MUNICIPAL COURT 
ve. ) OF CHICAGO. 
NICK DECAOVA, 
Appellant. ) 
> OTT T&G 
ey Hb A o — MY 


PER CURIAM, 


\ 


This case was consolidated for hearing in this 
appellate court with the case of Universal Vending Service Company 
v. George Trakas, No. 28578. 

Yor the reasons indicated in the opinion this day 
filed in the similar case of Universal Vending Service Company 
v. Potuto and Pascento, No. 28571, the judgment of the Municipal 
court of Chicage in the instant ease is affirmed. 

APY RMD, 
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UNIVERSAL VENDING SERVICE COMPANY, ) 
a Corporation, 
Appellee, APPEAL FROM MUNICIPAL 
Vv. COURT OF CHICAGO, 
SICK DECAOVA, 
Appellant. 
oy» O Tr A yi 
S1I.A. 87 7 


PER CURIAX, 


This case was consolidate’ for hearing in this 





appellate court with the ease of tn 


vy. George Trakes, Ho, 28673, 

Vor the reasons indicated in the opinion this day 
filed in the similar case of Universal Vending Searyice Comany 
v. Potuto and Pascento, No. 28871, the judgnent of the Mumicipal 
court ef Chicago in the instant case is affirmed, 

AFFIAKEDS, 
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UNIVERSAL VENDING SERVICE COMPANY, 
a Corporation, 


) 
Appellee, 

) APPEAL FROM MUNICIPAL CoURT 

v. 
OF CHIGAGC, 
NICK DECAOVA, 
Appellant. 
—— ae 

PER CURIAM, fe Ol - : —317 


This case was consolidated fer hearing in this 





appellate court with the esse of 


v. George Trakag, No. 28578. 
For the reasons indicated in the opinion this day 


filed in the similar case of Uniyersal Vending Service Company 


v. Potuto and Pascente, No, 28571, the judgment of the Municipal 





court of Chicago in the instant ease is affirmed, 
APPIREED, 
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UNIVERSAL VENDING SERVICE COMPANY, ) 
a Corporation, 
Appellee, 
APPHAL PROM MUNICIPAL 


COURT OF SHICAGO, 


Ve 


PRANK CAPONIGRI, also known as 
F, CAPONIGRI, and J. DE LEONARDIS, 
Appellants, 


X 


PER CURIAM, 


This case was conssiidated fer hearing in this 


appellate court with the case of Universal Vending Sorvice Compan 
v. George Trakesg, No. 28578. 
Yor the reasons indicated in the opinion this day 


filed in the similar case of Uni 
¥. Potuto and Pascento, Ho. 28671, the judgment ef the Municipal 





court of Chicago in the inetant case is affirmed. 
APFIRMED, 
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UNIVERSAL VENDING SERVICE COMPANY, 
a Corporation, 





Appeliee, 
APPRAL FROM MUNICIPAL 
Ve 
COURT OF CHICAGO, 
FRANK CAPONIGRI, also known as ) 
F, CAPONIGRI, 
Appellant. 


— ay 


rerrcmmu, YQPST § Lye 





v. George Trakag, No. 23575, 

For the reasons indicated in the opinion this day 
filed in the similar case of 
v. Potute and Pascenta, so. 23571, the judgment of the Municipal 
court of Chicago in the instant case is affirmed, 





APPTREED,. 
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UNIVERSAL VENDING SERVICE COMPANY, 
a Corporation, 
Appellee, 
) APPZAL FROM MUNICIPAL 
Vo 
| GVOURT OF CHICAGO, 
JAMES ALFREDO, 
App d@lant. ) 
>) 7 an ns 
2011.45.66] 
PER CURIAM. 


This case was consolidated for hearing in thés 


appellate court with the case of Universal Vending Service Company 
v. George Trakag, No. 28678. 
Fer the reasons indicated in the opinion this day 
filed in the similar case of Universal Vending Service Company 
v. Fotuta and Pascento, No. 28571, the judgment of the Municipsl 
eourt of Chicago in the instant case is affirmed, 
APP IRNED, 
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UNIVERSAL VENDING SERVIOR COMPANY, 
a Corporation, 
Appellee, 


Ve 


JOE ENDELLI, 
‘Appellant. 


) 
APPEAL FROM MONICIPAL 
| COURT OF CHICAGO, 


2311.4. 317 
PER CURTAM, 


This ease was consolidated for hearing in this 
appellate court with the case of Uni 
v. George Trakas, lio, 28575. 

For the reasons indicated in the opinion this day 
filed in the similar case of Universal Vending Service Company 
v. Patute and Pasgente, No. 28571, the judgment of the Municipal 
court of Chicage in the instant case is affirmed. 





AFFIRMED, 
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UNIVERSAL VENDING SERVICE COMPANY, 
a Corvoration, 
Appellee, 
APPEAL FROM HUNIGIPAL 
vy 


CARMIN IACULLO, 
Appellant. ) 


COURT OF CHICAGO. 


PER CURIAM, 


This case was consolidated for hearing in this 
appellate court with the case of Universal Vending Service Company 
v. Georgs Trakps, No. 28578. 

for the reasons indicated in the opinion this day 
filed in the similar case of Universal Vending Service Compony 
v. Potute and Pascente,' No. 28671, the judgment of the Municipal 
court ef Chicago in the instant case is affirmed. 

AFFIRMED, 
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bites 


UNIVERSAL VENDING SERVICE COMPANY, ) 
a Corporation, 


Appellee, APPEAL FROM MUNICIPAL 
Ve COURT OF CHICAGO, » 
JOE VERRONE, 
Appellant, 
4 TA > “A OC 
PER CURIAM, 2 VUL®D 


This case was consolidated for hearing in this 
appellate court with the case of Universal Vending Service Company 
vy. George Trakag, No. 28578, 

Yer the reasons indicated in the opinion this day 
filed in the sirilar case of Universal Vending Service Company 
v. Potuto and Pascentg, No. 238571, the judgment of the Municipal 
court of Chicago in the instant case is affirmed. 

APPIRUSD. 
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UNIVERSAL VENDING SERVICE COMPANY, ) 
a Corporation, 





Appellee, 
APPEAL FROM MUNICIPAL 
Ve 
COURT OF CHICAGO. 
D, CATEHA, 
2311.. 618 
PER CURIA. 


This case wan consolidated for hearing in this 
appellate court with the case of Universal. Vending Service Company 
v. George Trakag, No, 28878. 

Per the reasons indicated in the opinion this day 
filed in the similar case of Un 
v. Potuto and Pagcento, No. 28571, the judgment of the Municipal 


a 








court of Chicago in the instant ease is affirned,. 
AVFIRUED, 
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UNIVERSAL VENDING SERVICE COMPANY, 
a Corporation, 


Appellee, 
APPSAL FROM MUNICIPAL 
Vo 
COURT OF CHICAGO, 
M, PALUMBO, 
Appellant. 
oD % 1 TA, w 2 €) 
PER CURIAM, 


This case was consolidated fer hearing in this 


4 (533 8 — 





annellate court with the case of Universal —— 


v. Georce Trakes, No, 28578, 


For the ressons indicated in the oninion this day 
fileA im the simflar case of tMhivoressal Vendine Sarvice Company v. 
Potute and Pascento, No. 28571, the fudement of the Municipal 
court of Chicage in the instant case is affirmed. 
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UNIVERSAL VENDING SERVICE COMPANY, 
a corporation, 
Appellee, APPEAL FROM 
Vie | MUNICIPAL COURT 
) 
M. and G. PALUMBO, also lmown as OF CHICAGO. 
MIKE and JIM PALUMBO, 
Appeliants. } 
oOo 4 ] > 4 22 
) hb werte VU LO 
PER CURIAM. 


This case was consolidated for hearing in this 
appellate court with the case of Universal Vending Service 


Company v. George Trakas, No. 28578. 
For the reasons indicated in the epinien this day 


filed in the similar case of Unive renal Vending service Company 

v. Potuto and Passento, No. 28271, the judgment of the 

Municipal Court of Chicago in the instant case is affirmed. 
AFFIRMED. 
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UNIVERSAL VENDING SERVICE COMPANY, ) 
a corporation, 
Appellee, APPEAL FROM 
) MUNICIPAL COURT 
VGe 
! OF CHICAGO. 
Te SNGREDO, } 
fApvellante } 
p> Oot Tr — 
* es fb wt ok iL 
PER CURIAH. 


This case was consolidated fer hearing in this 
appeliate court with the case of Universal Vending Service 
Company v. George Trukas, No. 28578. 

For the reasons indicated in the opinion this day 
filed in the similar ense of 





ve. Potutos and Pascente, No. 20571, the judgment of the 
Municipal Court of Chicage in the instant case is affirmed. 
AP FIRMED 
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UNIVSERGAL VENDING SERVICE COMPANY, ) 
a corporation, APPBAL FROM 
Appellee , 
. ; NUMICIPAL COURT 
Vie GF CHICAGG. 
ONOFARIO SSRHITSLLA, also known a6 
ONIFERRO SERRITELLA, ) 
Appellant. ) 
OAT A > 4 
PER CURIAM. ey b isthe O 


This case was consolidated for hearing in this 
appellate court with the case of Universal Vending Service 
Company v. George Trakas, No. 28578. 

Yor the reasone indicated in the opinion this day 
filed in the similar case of Universal Vending Service Company 
v. Potuto and Pascento, No. 28571, the judament of the 
Municipal Court of Chicago in the instant case is affirmed. 

AYTIRUED. 
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JOHN W. O'CONHOR, 


Appellee, 
APPEAL FROM 
V8e ) CIRCUIT COURT, 

COOK COUNTY. 
CITY OF CHICAGO et ale, } 
Appellants. ) 

6> Oy + / 3 
PER CURL AB. fo Pi sole GO 4 


Appellee filed a petition ageinst appellants for a 
writ of mandsemus in the same form and eetting up the same 
state of fists as in the cnse of Firnhaber vo the some 
appellants, Ho. 28608, in which we have this day filed an 
epinion reversing the order awarding the writ, with a finding 
ef facts. The pleadings, stipulation of facts and oral evie 


dence and rulings of the court in this case are precisely 


like these in the case of No. 28609, George Calbow ve City 
of Chicago et al., in which we have this day filed an opinion 
holding in effect that the case is no different in its 
essential features from the Firnhaber case, ra, in which 
we have also filed an opinion this day, reversing the Judgment 
with a finding of facts. For the reasons stated in the latter 
cose the judgment in the present case will be the samo 

Accordingly the judgment will be reversed with a 
finding of facts. 

REVERSED WITH A FINDING GF FACTS. 
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YINDING OF PACTS. 


We find that the requisition issued by the erder 
ef the Fire Marshal of the City of Chienge, Pebruery 27, 1922, 
referred to in the pleadings, wos withdrawn by his euthority 
on Febmary 28th, the — delivered to the civil sere 
vice commission,and was se withdrawn before said comission 
had acted thereon, pursuant to a discretionary pewer se to 
do vested in him by an ordinence of the city council of the 
City of Chicngos 
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JOHR GONDAK, 
Appellee, 
APPRAL FROM 
Ve CIRCUIT COURT, 


COUK COUNTY. 
CITY OF CHICAGO et al., 
Apreliante. 


a ——— — — 


PER CURLAM, «= © 4 Hore 


Appeliee filed a petition against appeliante for a 
writ of mendmmus in the seme form and setting up the sone 
state of facts as in the cuse of Firnheber v. the seme 
appeliants, No. 28608, in whieh we have this dsy filed an 
opinion revorsing the order awarding the writ, with a finding 
of facts. The pleadings, stipulstion of facte and oral evie 
denee and rulings of the court in this case are prefisely 
like those in the euse No. 25609, George Calbow v. City of 
Chicago et #i., in which we have this dey filed an opinion 
holding in effect thst the eae ia no different in ite 
essential features from the Firnhaber case, supra, in which 
we have also filed sn opinien on this dag, reversing the 
judgment with a finding of facts. Fer the reasons ateted in 
the latter case the judgment in the present cese will be the 
Same. 

Accordingly the jJucgment will be reversed with o 
finding of fucta. 

REVERSED BITH A PINDING OF PACTS. 
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FINDING OF FACTS. 


We find that the requivition issued by the order 
of the fire marshal of the City of Chicago, February 27, 
1922, referred to in the pleadings, was withdrewn by his 
euthority on February 25th, the day jit wns delivered to the 
eivil service commission, and was 20 withdrawn before said 
commission had acted thereon, pursuent to # diseretionarv 
power so te do vested in him by an ordinanos of the city 
couneil of the City of Chicago. 
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FRANK GC. HAGLIY, 
Appellee, 
APPBAL VROM 
Ve CIRCUIT COURT, 
COOK COUNTY. 
CITY OF CHIGAGO et ale, 
Appellants, 


PUR CURLAM. — ok ie S19 


Appellee filed » petition ngninet appellants for a 
writ of mandamus in the aame form and setting up the same 
state of facts as in the cnse of Firnhaber v. the sume 
appellants, No. 28608, in which we have thie day filed an 
opinion reversing the order uwarding the writ, with a finding 
of facts. The pleadings, stipulation of fucts and orsl evie 
dence and rulings of the court in this case are precisely 
like those in the cane of No. 26609, George Calbow ve. City of 
Chicago et al», in which we have this day filed an opinion 
holding in effeet that the case is no different in ite 
essential features from the Firnhaber case, sucra, in which 
we have aleo filec an opinion this day, reversing the judge 
ment with a finding of facts. For the reacons stated in the 
latter caee the judgment in the present cane will be the 
vome. 

Accordingly the judgment will be reversed with a 
finding of fnets. 

REVERSED GITH A VINDING OF FACTS. 
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PUNUING OF FAUTS. 


Wo find thet the requiwition insued by the order 
of the fire murshal of the City of Chicago, February 27, 
1922, referred to in the pleadings, wae withdrawn by his 
suthority on February 28th, the any it wee delivered te the 
eivil service commission, and was eo withdrawn before the 
seid commineion had acted thervon, pursuant te a disere tionary 
power sa to de vested in him by an omiinenes of the sity 
council of the City ef Chicngoe 
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PEOPLE (P THY GTATH OF ILLINOXS, ) 
Sefendant in rror, } 
}  #RROR fo 
MUNICIPAL couHT 
VGe 
OF CHICAGO, 
WWISs BRITO, . -_ortTr hh oens 
Plaintar? in Orror. > 3 i befits t) & Q 


MS. JUSTICS BARNES DXLEVERED PUN OPINIOR OF THR COURT. 


PRainsiff’ in error, imais “rite, wes charged with the 
statutory offense of enseuruging Aideo Streuse, @ gira i? years 
oF age, © becuse o delinquent cdhiid, smi tuat hy did acta 
which directiy contritated te conditions tending w remcor ner 
gush, the specificd acts being tnat he enticed her fram her 
perents’ nome ond had semial interocurve with her. A dike 
charge wes made at the seme time againet Juldne Moline of en- 
soureging and contrituting to the delinquenoy of Marie ellulty, 
& girl 16 yeare of age. ‘They were tried tegether before the 
court without a jury, found guilty, and euch was sentenced te 
the house of correction for one yaar, ant fined, Seannse of 
the refyssi of the sours to vaente the Judgment ond gront oe new 
trial this writ wes sucd out. 

The trial wee had om June 19, 1993. The acxt doy 
Marie(or Mabel according to hur correct name) Became 16, and 20 
dsys theveafter Alice Strause became 15. Tho two givie Lert 
their homes a few days before June 12, sion they began living 
st the some Reuse. That Gay at the place they resided aber 
introduced Brite t Alice. for about « your priox te that time 
Mebel hed becm keeping company with Juline, or Julien, e# he 
enlled himself, and attending dances with him. On the night 
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of June lith they went to « csfe and danced until seven o' cleok 
in the morning, when ali went te the Jtate of Indiena, where 
they were taurried at Valpuraiee about one o’clowk the next 
afternoon. They returned and lived togethor for five days at 
the house where the girlie hed bean Living, shen sbeut midnight 
& policeman walked in with the mother of Alice and arrested 
them. 

The tue girlke were suiied au witnesses for the 
prosecution, tit neither teetified that there was amy sexual 
intercourse between her and her husband prier to their marriage, 
or that their husbands enticed them from their homes. ‘thile 
they testified that the two youms men gave them intoxicating 
liquor st the eafe on the night of June Li, and they be creme 
intexicateid, these fugts were emphatically denied by the young 
men who told a story consiutent with love and respect for the 
girlie and a devire fer legitimate relations. There ie nothing 
to indicate any unwillingness or look of consent by the giris 
to enter into marringe relations or that their morrisge was not 
a legal one umier the laws ef the “tate ef Indianne The state's 
attormey in hie brie! assumes the marrlLoagen were Legal, and 
atates therein thet ac «1. the ineriminating evidence was 
specifically denied by plaintiffs in error, and e@ exeh bad been 
living sgpsrently happy with his wife from hin worriage ap so 
the moment of arrest ‘the choles qiestion here is whether or not 
the etory of the boys, together with the undisputed circuattiances 
that thoy marrie’ tas giris and lived with thew decently as 
husband and wife ia oufiialent to overcomes the testimony of the 
girls against their husksnads.* Pros u review af the ovidenoe 
we think this question must be anuwered in the affirmative. 


The young men were students, one frem Cubs, the other from the 
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Phillipines, attending the cume achool and seem sincere, but 
imprudent rather than criminal. Ket only is the evidence of 
criminality very meagor at best, tat thot which tends in any 
way © establish criminality is apecifienlly denied by each 

of the young men whose standing is such as te ontitle their 
tectimony toe ae much weight a0 that given aguinut theme Comment 
seems unnecessary, and wt have no hevitancy in reversing the 
judgment upon this record, 


HEVENG UD e 


Gridley, P. Jose and Fiteh, J.. COnCTre 
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THE PROFLE UF THE STATS OF 
ILLINOIS, 
Defendant in “rror, 
ERROR FO 
VBe MUNICIPAL COURT 
OF CHICAGG,. 


JULINE MOLINE, 


Plaintiff in “rror. oor ira [> 


feos CD aL befhe WJ 


MR. JUSFICE BARWRE DELIVERED THE OPTHOON OF THE coURT. 


— — — — — — 


The fnets in this cave ore fully stated in an 
opinion rendered this day in 29079, Leople of the “tate 
of Tllinois v. luis Brite, the two cases having been tried 


upon the same evidence. For the ressons therein stated, 


the judgment will be reversed. 
REVERSED » 


Gridley, P. J., and Fitch, J., concur, 
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FRARK OSCHOTS 
Appellee, 
ACPRAL FROM @UPSRTOR counT 
vs, | 
oF COOK cauRTY, 
HARGLD J, COLMuAN at al., 
aliante. ae 
App 2311.44. 79 
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UA. PABSIDING JUGTION maToRETT 
DELIVERED THE OPINIGN OF THR covRT. 


This fe an appeal by the defendant owner, Mrs. Goma 
Avery, from a decree which foreclosed a trust deed and dlamiesed a 
6resa bill filed by her for want of equity. The cause was heard by 
the chancellor woon exeentiona te a macter's recert, Certain of 
thege exeestions, challenging the allowance ef master's Teca and 


solicitior's fees, were sustained by the court. Uhe other oucep- 
¥ 


tiones were overruled. “he deeres, in confermity with the resert, 


finds that there is due woon the princigal indebtedness the sum 

of $460, and, in addition, interest thereon amounting te $75.15, 
making a total mum of $633.15. The decree allows for comvluinsat's 
soliicitor's fees the sum of $275, and allows to the mastor for 
etenographie fees $72.16 for taking and reporting the evidcaies 
$93.68, and af compansation for other aervices for which his fees 
are not fixed by ler, $150, a tetal sum of 0215.78. 

The principal contentions of the apveliants sé@ee to 
be that solicitor'’s and master's fees are unrsasonablie, an? that 
the finding of the decree on material points in centreversy is can~ 
trary to the manifest relght of the evidence. It io ewit that the 
evidenee shevs complainant is not the owner of the trust deed fore. 
Glosed, but that the defendant, Harold J, Coleman, is the owner 
ef the sare, Upon the hearing complainent preduced the note and 


trust deed and offered the same im eviieme. The note was wade te 
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the order of the saker, in thic ease Coleman, and by him endorsed, 
Thir proof east upon Nre. Avery the burden of showing that the 
complainant was not the owner, and we think the did not overcone 
the prima facie case thus made, ‘the evidence siows that Mrs. 
Avery wae the légel omer of the premises in question and that 

it had been agreed that the title to the same should be left in 
Coleman, and that he should negotiate a mortgage thereon, which 
he did on February °3, 1914,whorn he executed the principal note 
and trust deed in question, The Citizens Trust & Savings Bank was 
the owner of this note and trust deed at the maturity thereof, 
February 23, 1915, On that day the saote and trust deed were 
delivered to Coleman uncancelled and the amount of the indebted» 
ness was pald to the Citizens Trust & Savings Bank, Gn the sane 
@ay it appears that the complainant Osehets executed an extension 
of the same fer a period of two years, and be testifies that he 
paid the purchase price and that the note and trust deed were deo 
Livered to him, together with the extension eoupone; that these 
remained in his possession thereafter. While the evidence an this 
point is not as elear and satisfactory as it might be, we are not 
able to gay that the finding ef the deerse is against the manifest 
Weicht of the evidence in this reapect, 

Mre. Avery's eros@ bill alleged that Coleman and others 
conspiring with the Aachen & Munich Fire Insurance Company had 
esliected inmurance money more than #eufficient to satisfy the 
mortgage indebtedness, Thies corpany was made a defendant te the 
cresr b111, but was aftervard dismissed out ef the case. The 
evidence shows that Mre, Avery paid Coleman the premiums fer fire 
ineurance and that he procured a policy upon the building situated 
upon the premises in the Aachen & Munich Fire ineurance Company. 
It appears that there were two fires upon the yrecises and that 
in the last fire which occurred the building situated on it was 
wholly destroyed. After the first fire defendant Coleman cole 
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Lected $30 on account of the leas ayetained, 915 ef which amount 
he applied on Sas, Avery's indebtedness, and he admits that he 
now holds $15 of that amount «hich equitable belongs te her. 

Abraham i. Harrie, a brother of Lira. avery, who at 
one time claimed some interest in the premises and whe acted as 
her agent in many of the dealings with Goleman, had procured a 
fire insurance poliey written by the Continental Mre liourance 
Company, After the building was burned, the uncontradicted evi» 
derice shows, that company paid to him 3600, being the full sneunt 
of the leas. The evitense aleo shows that Herris acted in this 
marmer with Yre, Avery's knowledge and censent, Selenan testi 
fies to a requast from Harria that he, Coleman, showld agaist in 
a echeme to collect insurance from both companies. Narris testi«~ 
fied ond hie testimony is of a kind and quality that leaves us 
without doubt that Coleman's etatemest ie correct, We therefore 
think that the Chancelier was justified in finding that this 
defenee had not been sustained, 

ae to the further complaint in regurd te selicitor's 
fees, we ure inclined te think that the sawe are Larger than - 
showld haye been allowed in view of the amall amount invalved ia 
this forecloeure. There is, however, much weight to the sontere 
tion of the cowplainant that the manner da whieh the defense was 
conducted juetified the allowanee of this amount. Kuch woneces sayy 
testimony was taken, much unnecessary wrangling indulged in, and 
much matter wholly immaterial te any lasue raised by the eleadings 
wat broucht out. But the fects were not complicated and the 
services required did not call fer extraordinary prefessional skit. 


We think the sum ef $150 a reasonable aliewsnee fer the servicea of 


complainant's solicitor. 
The anne observations which ws have wade us to the 


golicitor's fees are applicable to the feces slliowed by the decree 


te the master in chancery. The allowance for stenograshic fees and 
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for the taking and reporting of testimony is statutory and was 
proper, The master in his supplementary repert states other vere. 
vices performed as follows: "I apent no less then ten days exe 
anining the pleadings and tegtimony, hearing arguments of counsel, 
preparing findings of fact ond law and drawing report, and in my 





judgment a reasonable fee would be $200." The court allowed $150, 
From a careful exanination of this record we are eatisfied that 
the master either kimaskk vorked wuch lenger than was necessary 
or permitted counsel to talk much lenger than was neeessary. The 
issues in the case are sixple, and while our exacination ef the 
record indicates that it ust have been difficult indeed te re- 
strain the arguments of counsel, we think the muster had cast 
upon his « @uty in that respect vhich he micht mot avoid. Ye 
find that the sum of $100 ia a ressonable fee for services perforned 
by the master other than those in which his compensation ie fixed 
by the statute. The decrees will, therefore, be modified by allowing 
to complainant for solicitor's fees the sum of $150 instead of 
$275, and by allowing to the master the sum of $100 instead of $150 
for services other than those in which the fee in fixed by the 
statute. 

The decree wili be affirmed in part and reversed in 
part and all costs of thie saposal will be taxed against agnslient, 

AFFIRMED If PART AND 
REVERSEN If PART, 
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In He Zetate of OYTO PERTSCH, 
Deceased, 
Appelies, 
MJPERAL FROM CLACUIT COURT 
VS. 
) OF COOK counTY. 
REPUBLIC SECURITIES CORPONATION, } 
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MR. PRESIDING JUSTICE MATCHATYT DELIVERED THE OPINION OF THE 


COURT. 


This is an appeal by the claimant from a fudement 
for cesta entered upon the verdiet of a jury finding the issues 
for the defendant estate. 

The claim was based on a premissery note for the 
gum of $1800, dated Muy 20, 1914, payable six months after date 
With interest at the rate of 7 per cent per samium te the order 
of the Colonial Trust & Savings Bank end eigned by Otto Fertach, cihkee 
deceased, The claim wae firet filed in the Probate court and upon 
hearing by the judge of that court was allowed in the gum of 
$2750. The estate appealed to the Grcuit court, where 4 trial 
was had d@ novo. The defendant, therefore, under the usual prace- 
tice, was not required to and 4id not file any written vleading 
stating ite defense, 

Yoon the trial in the Cirevit court the aignature of 
the maker of the note wae proved and the note introduces and ree 
ceived in evidence, A notation in lead pencil apyears thereon 
as follows: "See. by 2000 Idaho Irr. bonds." The defendant 
states its contention to be that one Rose, whe at the time the 
note was nade was « director, stockholder and the president of the 
Colenial Trust Cempany and afterward the president of the plain- 
tiff eorcoration, sold to the decodent Pertach $2000 worth of the 
Idaho Irrigation bonds with the agreement that Pertsch might borrow 
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$1800 and pay for the bonds, ani that when the note matured Rose 
would sell the bonds and give decadent the difference of 200. The 
bonds in question were oroduced in court and the evidence indlesates 
that they are now werthleas., in the absence of other witnesses 

it was aovarently deemed neesosary by tne attorneys fer the estate 
to make proof of this defense by calling Rose and one Fitzetmmeons, 
also a former officer and director ef the Colonial Trust & Savings 
Bank and at the time of the triel au officer of the plaintiff cere 
poration, an witneeses. The defendant anye that while theae wit- 
nesses were hostile, the evidence givan by ther on this issue was 
conflicting and that it was, therefere, for the jury to aay whether 
the contention of the estate had beon sustainel’, The attorney 

for the estate, however, does not point cut to us avidexce which 
Would support this defense, and we have gone through ths abstract 
without finding it. 

The introduction of the weancelled nete with proef 
of the signature of the decedent thereto made a prigsa fugie case 
for the plaintiff which was not overcome by any evidence produced 
in behalf of the defendant, and the court should have eranted a 
new trinml for the reason that the verdict of the Jury was againat 
the manifest preponderance of the evidenve, Te also think that 
the instructions given at the request of the estate were subject 
to criticien. 

Yor the reasons indicated the Judgnent will be re- 
versed ani the cause rerended for another trial. 


RSVERSED ABD REMANDED, 


MeSurely, J., and Johnston, J., coneur, 
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TEMNIN COOK GOLWEILUA, 

Appe Llant. 
APPRAL FROM 
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MRe PRESIDING JUSTICE MATCHETT 
DELIVERED THE OPINION OF THY COURT. 


HERBERT VANHOFF GOUWETLER, 
Ape Lies « 


ee 


The appeilant, Jennde Cook Gossweiler, wasn the some 

Plainent and petitioner in the court below. On duly 14, 1922, 
® decree for diverce was entered in her favor agiuinah serbert 
Vanheff Geewediler, This deeree found thst the defendant had 
been guilty of extreme and repeated eruelty os ¢harged in 
complainant's $112; found thet he was in arrears in the pay- 
ment of temporery alimony; awarded the custody of their one 
child to the garipleinant; and further ordered defendant to pay 
compleinant the sum ef 840 en the 2nd and Léth days of each 
and every menth until the further erder of the court a5 pere 
manent alimony for her auppert and that of her chdid, the first 
payment to be made July 16, 1928. The reogrd shows that thie 
alimony has not been paid and thot .t mamerous times there« 
after the defendunt upon petition of complainant wee ordered to 
shew cause why he should not be punished for contempt in neg~ 
lecting and refusing to compiy with the erdera of the court. 
The defendant suewered theave petitions, in vome cases under 
@ath, and vorious orders of the court were entered thereon, 
which it is not neaesvury to deseribe in dotaii. 

" Gn Yovember 4, 192%, complainant filed hes petition 

setting up these prior prececdings, stiting that on Nevember 6, 


+4922, defendant being in court in person and by counsel, the 
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court found that there wae due complainant $272.90; recites 
prior commitment of defendant and appeal from the order, etating 
that $230 over and above that amount has vince secrued which 

the defendant willfully refuses to pay; praya thet an order 
Should be entered requiring him to show cause why he should 

not be punished for contempt. 

On #ecember 4, 1922, thereafter the defendant filed 
a petition setting up that the condition of the parties had 
changed since the entry of the decree and that it was impossible 
fer him te comply with the order of the court. The petition 
states that complainant has secured employment and is earning 
$20 per week; sets up that defendant's only income is from hie 
employment as a ticket selier, fram which he receives 2166.50 
per month and certain tips; that since July lith up to and ine 
Gluding Hovember 6, 1922, he hed received only the —* of S37,.8a 
fer such tips. On the asme day hw filed an anawer te petition 
ef complainant atti ching an account of moneys received and dise 
bursed by him from November 6, 1932, to Deaember 3, 1922; the 
accounts show tetal receipts emounting te 8251.88 and expenses 
amounting to $127.37, leaving a balence on hand of $124,1. 

As in his petition, so in this amewer he alleged that the candie 
tion of the parties het shanged and prayed a reduction of the 
amount of slimony and solicitorts fees, 

On December 5, 1929, the matter came on for hearing 
upon the affidavit of complainant and the swern anewer of the 
defendant and his petition te modify the decree. The court 
found that there win due to the complainsnt from the defendant 
aiimony of $120 up te December 16, €922; found that it wes fair 
and equitable end just that the decree providing for the payment 
of $86 per menth oiimony should be modified, amd entered an erder 
by which 4¢ was ge modifie! as te require thet therenfter the 


aa pay te the complainant the sum of °60 per month, pay- 
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able §30 on the 2nd and léth days of each month. From the order 
this entered this sapperl is proesemted by the complainant. 

It io urgued in her behalf that the court erred in 
modifying the final decree of July 13, 1922, without proof of a 
material change in the finencial condition of éefondant and in 
redueing the amount of alimony without proof or evidence to show 
that the financial condition of the defendent had materially 
changed 

There can be no question that a court hax the power, 
on applicetion, from time to time » to make such alterstions in 
the sllowance of alimony «8 shall appear reasonable and propere 
Section 15 ef the Uiverce Act, vol. 2, Jones & Add. Statutes 
(1913) specifically se provides. But the contention of the 
complainant seems to be thst the court could not properly de 
this without taking orsl evidence showing the necessary facta. 

The record in this case ahows repeated rules entered 
and petitions and answers of both of the parties under oath 
giving in great detail the financial condition of the defendant. 
The sllegation of the petition of defendant setting up that 
complsinent had procured employment at $20 per week was not 
denied. Ye are net pointed to any place in the recserd where 
any requenat was made by on of the parties for leave to iniro- 
duce furthe r or other testimony. The matter seems to have heen 
sutmitted to the court upon the facta thus appearinge 

We think it was within the discretion of the court 
te modify the decree as to the amount which ehoudé be required 
to be peid, and this aithough the defendant was in contempt of 
court for failing to comply with ite former orders, All thie 
was within the diseretion of the court, which will not be intere- 
fered with by this court unless it is clesrly made to appear 
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that the discretion was abuned. The lesding cnse on thie wbe 
ject is Craig v. Craig, 163 Iil. 176, em it in needless to add 
anything to the law as there etnted in order to decide this 
@P Peal. 
Yor the ronsone indicated the order of the trial 
eourt ie affirmed. 
AVTIRM EDs 


Movurely and Johnaton, JJ., concer. 
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DELIVERED THE OPINION OF THK COURT. 


Thies is an appeal by the defendent from «a Judgment 
in the sum of $187.50 entered upon the verdict of s jury, motion 
of defendant far a new trial having been overruled. The plnine 
tiff hee not sppeared in this court. The dafendant in support 
of the sppeal urges that there wes no evidence to suppert the 
verdict and thst the ¢aue should have been teken frem the jury 
for that reason. Farther, that the verdict ie contrary to the 
manifest weight of the evidence. The firet peint urged is nant 
preserved in the recerd for the reason that there was no motion 
by the defendant for » dirveted verdict. 

The statement of claim alleges thet one WM. D. Stein, 
doigg business at 217 %. 69th street, in Gaicage, woe indebted 
to plaintiff in the own of 4187.36; thet the defendant, Chapman, 
took over the business of seid Stein and at the same time agreed 
in writing thst he would pay the bills of errditers. The 
affidevit of marite denies the execution of any suck writing and 
denies the making ef any such promise. 

The evidence tends to sateblish the fact that some 

4 time in February, 1922, Stein being indebted to plaintiff, as 
| the statement of claim olleges, turned over the tusinece then 


gonducted by him, and in the course of the change the indebted- 
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ness here sued for wae assumed by the defendant, Chapman. At 
that time a writing in nature of receipt wae signed by the defende 
ant which appears in evidence. It enumerates quite a number of 
articles and goods which the tustimony tends to show is of the 
value of something like $3000. These different items are written 
in a column on the left side of the paper and fill this side of 
the shect from top to bottom. aA few iteme also appear on the 
upper right hand corner ef the poper in the orme handwriting, 

and in the remninder of the right hand column ia written from left 
to right these worda: "I hereby take the tusiners of HD Stein 
and pay biiis and creditors. Underneeth this, written from left 
to right, apsenrs the defendant's signatare, “4-0. Chapman.” 

One Lolomon, o hrother-inelaw of Stein, testified that 
he met the defendant about september 14, 1922, and thet thie was 
the only time he ever met him; that he was im a store pt 217 Ye 
69th street. He says that the paper in mestion is in the hande« 
writing of one Greenbaum, except the items showing certain mere 
ehandise, and that the remainder of the paper is in his own hande 
writing, and that he wrote the words in the right hand column binde 
ing the defeniant to pay ereditera. Ne snid, “Mr. Chapman, you 
had better sign for the store,” and Chapman enewered, "All right," 
fand he sisned it down hore.” He says defendant teldd him «t that 
time that he wae going to run the store and thet st the request 
of defendent he gave him the key to the store, and took defendant 
te his home where he lived. He further testified on cresse 
exemination that defendant did net write the paper ani that he, 
the witness, did not know whether defendent could read but that 
he saw him sign hie name. 

It further appeara from the evidence thet chapmen did 
Rot pay anything for the business. Oefendant textified that he 
sould not read and write tut could speil hie name and write it. 


It appears that he is in the wholesale meat business at S500 
bi. 
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Yentworth aveme and is the sole owner of the business. He enys 
that the two lines in the writing which required him te pay 
creditors were not in the paper. He is corroborated in thie 
respect by a witness nemed Matukactis, whe describes himself ce 
“employed by the U. 5. Packing Yompeny, which is Abe Ghapman. 
This witness testified that he sow Kr. Chapman sign the paper 
and these theve lines obligating him were not in 2% et thot 
time. He produce’ a paper in his own handwriting which he says 
was a copy of the paper signed by defendant snd this writing dees 
not appear upon the scopy. He ulso says that the defendant Chapman 
cannot ‘resi and write.*® 

solomon on rebuttal testified that Matukactis wee not 
present when the paper was eaxeonted. 

It is evident thet the jury believed the evidence for 
the plaintiff because the Jurors were oonvineed that/nan would 
not give away 75,000 worth of property, leaving himself responsible 
fer debts and cbligations which hed been incurred in the business. 
Further, the fact thet the signature of the defendant appears written 
from ieft to right on the right hand side of the sheet and near the 
middle of it, indicates thot the only reosen it was thus written 
was boeause the writing obliguting defendant to pay creditors 
appeared directly abeve it. Gtherwive the probable way would have 
been to sign at the bottem of the sheet and net on the wide of ite 
Indeed, if defendant was not to undyrtake an obligstien ef some 
sort there wou.d heve been no necessity for his signing the 
Paper at all. The jury and the judge whe presided at the trial 
saw there witnesses, and therefore hed an advantage which this 
court does not possess in weighing their evidence. ‘“e sare not 
able to say thst the verdict was against the monifext weight of 
the evidence and the judgment must therefore be af fimed. 

ASPIARMEDe 


Maiimeale and Tahnatean TY  san@ur. 
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- MARCUS BLUNKNTHAL, ) 
Appellee» } 
} APPEAL ¥ROM 
TS. ) MUNICIPAL CouRT 
‘i 
} OF CHICAGO, 
ALYONSG DUBOSSZ, } 
Appellant. ) 


MR. PRESIDING JUSTICE MATCHUTT 
DELEVERED YHE OPINION OF THE COURT. 


This is an appeal by the defendant below from an order 
entered on the Sth day of Deawhber, 1922, denying his motion te 
vacate » default entered theretoefere on the 26th day of October, 
1922, and the judgment afterwards entered upon the finding of 
the court in the sum ef $544.16 on the 16th day of Hovember, 
1922. The motion was based upon the record ond wae supported 
by certein affidavits. 

The first contention of the defendant is thot the 
court was without jurisdiction of the subject matter and that 
the judgment should have been set aside for that recsen. The 
statement ef claim shows thet the action wee in the natwre of 
a tert. The allegotione sre, in substance, that the coef endant 
was in possession of certain premises in the “dty of Chiengn 
known ac No. 723 South State atreet under a lease whieh expired 
by its own terme on May lat, 192%, nt whien time plaintiff be- 
game entitled te possession; that the defendant unlawfully, 
without claim of right, wantonly and wilfelly withheld possession 
ef the promises from the plaintiff from said May lst, 1922, up te 
and unt&l the 20th day of June, 1922. ‘the statement sete up 
especial damages in thet the plaintiff was ssid to hare been for 
twenty-five years prier therete engaged in the mamfscture, salt 
and distribution ef white duck goods preducts, for the then 
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last seven years «at 724 Geuth State street, and had acquired a 
large number of steady und reguler customers se that the business 
was egtablished and profitable; thut by resvson ef the fadliure of 
defendant to surrender posvesaion at the termination of his 

jease, plaintiff was compelled to disrvupt, disorganize and dis- 
contimie the same until he had procured possession of the premises. 
A bill of particulars showing the different items of damage was 
attached to this ctatement of claim. 

The Supreme Court of thie state has expre#siv held against 
the contention of def ontont ox to the Jurisdiction of the Municipal 
Court in this oless of cxses where the demages elaimed do not exceed 
$1,006 in Neiss v. Ket. Amusement ssen., 241 111. 177, ‘The defend- 
ant seys thie sense is mere dictum, for certain reasons which he 
argues at length. ‘That argument, if it is to be evailing, must be 
presented to the Supreme Court. 

The defendant next sontenda that the court upon overruling 
his plea te the jurisdiction ahould have set the exuse down for 
trial, and makes a point which is not qiite clear that the court in 
some way lost jurisdiction. 4 cuse cited in suppert of thie ¢con-« 
tention, Grubb v. Kilian, 249 111. 456, indicates thot defendant hes 
confused the rule that the biunicipal Court leses Jurisdiction of a 
lhiduah Whistle days thereafter with ites —* ation over the ease 
prior to the judgment. There ia no merit te thie contention. 

Again, the defendant »srguea that the court erred in 
entering an order defaniting him. He terms thia an "automatic 
adefault,” whatever thet may menn. However, as defendant ente red 
mo general apsearance and paid no appexrance fee until lone after 
the defsnlt and judgment were@ntered, he clearly was in defsult, 
net only urdter the rules of the Municipal Court mt by virtue of 
section 435 sf the Municipal Court +tatute. 
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Whether a motion to set aside a judgment of thie kind 
should be allewed is « matter revting in the sound discretion of 
the court. Two conditions precedent must be made to appear: 
Virst, that the defendant was net negligent in the matter of 
presenting hie defense; and secondly, that he hes a good defenne 
to plaintiff's cleim upon the merite. If he devs net have a good 
defense, obvieusiy there woudd be no reasen why the judgment 
entered shevld be vet avide. The appenl from en arder denying a 
motion of this sort does not bring up the whole recerd for review, 
as defendant seams to think, tut only the partiqular order from 
which the appesl ia taken. It is unnecessary te cite numerous 
cases to sustain these statements but see Nitache v. vity of | 
Chicago, 286 Ill. 268, and Hertford Life Inge “oe ve Losei ters 
196 121. 277. an examination of the effidavite submitted in 
support of the motion showa thet defendant was negligent and 
Careless in the matter of presenting hia defense. In fact the 
affidavits, both of which are by the attorney for the defendant, 
are in some respects directly contradictery, since in the one 
affidavit he anys that he is "familiar with the facts,” while in 
the other he attempts to exaice himself from proper etiention to 
the case by agserting that he did not, ot least in the beginnings 
have knowledge of the facta ond wee not the attorney for the 
defendant. It is not argued in the brief thet the «ffidevit of 
merite presented a meritorious defense. 

The judgment of the trial court must be of firmed. 

AFFIRMED 


Nesurely and Johnston, JJ., concre 
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ATLAS COPPER & BRASS MANUFACTURING ) 
cO., a Corvoration, 


Appellee, 
APS SAL FROM MUNICTPAL 
Ve 
COUNT GF CHICAGO, 
Appellant. 


Qomw~rrk 2O7 
* Ry { = — 


Keo —9— _B. &. SLAE = Res AL 
MA, PREGIOING JUSTICR MATORNTT 
DSLIVSRED THE OPIRION OF THE GoURT. 


This ie an appesl by the defendant from a judgment in 
favor of the plaintiff in the sum of $27.65 entered uwoon the find. 
ing of the court. 

The plaintiff's statement of claim shove « demand for 
goods, wares and merchandise scld ond delivered and fer labor and 
material furnished at the Instance of defendant, The subfegt mate 
ter of the controversy Le a cooper o¢41 wamefactured by the slain- 
tiff for defendant at bis recuest, The affidavit of merits sat 
up as a defense that the ceprer ocil was whelly useless fer the 
purpose for which it was ordared and iniended, 

The president ef the plaintiff company tewtifled to 
Substance that defendant came te the office of plaiatiff and aaid 
that he wanted a copper coil made and put inte a tin box, which 
he brought with him, and which was to be used ae an attachwent to 
automobiles; that the witness teld defendant that plaintiff eowld 
make it of three-quarter inch tubing, but it would be very diffi- 
eult to do so au account of the short bende; that if sue-halyt ineh 
tubing eould be used very fine bends could be msde, wand showed de~ 
fendant a sasple. Defencant said he was not a mechanie but would 
leave it to bis wechanie, whe would be in the follioring merning, 
and afviee how to make it, smd whatewer he, the mechanic, said 
would be 0, E.; that the next day a wan came im whe said he was the 
mechanic and advised the witness how to make the ceil, and that he 
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made it as instructed; that the material and laber which went into 
the machine cost $27.65; that when the machine was completed it 
was delivered to the wechania, whe brought 44 baek; that the inlet 
and outiet commections were changed and it wae delivered to the 
game man whe gave the directions; that thirty or sixty days after. 
warde the witneen ‘phoned defendant, when hs, defendant, etated 
that the coil was not made right and teld wliness that if he 
would come to his, defendant's, office he would show it te biey 
that the witmess dropped in to defendant's effLice about twa hours 
Later and asxed to see the aoll; that defendant stated it was 

in a desk at the plaee where be had Just woved from and thst he 
aid not have the keys, omd thet eitness would have to «all again; 
that after talking for abeut an heur defendant eald he was hard 
pressed for money, but would send a chaek within « couyle of 
weeks; that not hearing from him a month later the witness again 
Galled him up and asked hie to pay the RiL1, whieh he refused to 
49, gaying thet a natterenaker had advised hire that the coil was 
not made right. 

The defendant teatified that plaiatifY's vresident 
promised thai he would sake the machine ond use three=quarter inch 
pipe; that when the moechine came back it was a0 defective in cone 
struction that 11 would met answer the purpese for which it hed 
been ordered; that he ewlled plaintiff on the ‘phone the same day 
and told hin that he could net use it and would not accept 14, bat 
that if he would make some changes he would secest it; that the 
Preeident of plaintiff's company replisi that he head gone the best 


he could and would not change it, and defendant would have io take 
it as ft was, and that was oll thet was te it. 


The copper ecil wae intended by the defendant to held 
a vaporized sixture of gaeoline and air, his theory being that «hen 
this mixture wae brought in eontect vith the heat in the tin box 
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it would gasify inte a perfect dry gas, He saya that a Liquid 
mixture occupies certain ouble inches for a certain volume which 
when changed inte a dry gas cecuples e greater espace, Defendant 
testified further that he stated to plaintiff's president that he 
needed certain volumetric efficiency in order to vonmmensate for 
the rarifioation of the gas, spi that he positively could mot use 
a pipe having Lesa apace than three-quarters of an inch dianeter, 
and that he doubted wery much whother he could cbtain sufficient 
efficiency with that sise pipe, but would riek it. He asyn he 
did net try the machine to see if it would work besause he knew it 
wWeuld not on account of the swallness of the nipe and defective 
gonstruction. the device itself hag been introduced in evidmee 
and certified to this court ae an exhibit, 

3 The testimony of the witness for plaintify that the 
éefendant said to him that he, defendant, wae met a mechanie but 
would leave the matter to hie seehsnie, who would be in the folios 
ing worming to advige plaintiff how to make it, aid that what this 
employee aeid would be ©. E., ie mot mecificully denied by the 
defendant. He says that he did met send his machiniat to give ine 
structions, that he only sent # wan eeployed by hie as « maesernger 
to bring avay the machine, This serrvenger, however, is neither 
produced nor acoounted for. 

The manufactured device remnined in the possession ef 
the defeniant and wan by him preduced at the trial. If it was made 
necording te instructions, as the slaintiff testifies, than alleged 
defecta in it are immaterial. Ths court had the opvertaunity o6f 
seeing the witnesses, and we think thie court may not aay that the 
finding of the trial Judge is clearly against the manifest weight 
of the testimony. 


The judgment must be affirmed. 
APF IRHED. 


MeSurely and Johnston, JJ., concur. 
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Ae ©. FLYNN HSATING COMPANY, 
a corporation, 
Appeiklants 
VRBeo 
DELIA HOEY, 
Appeliee. 
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APPEAL FROM 
MUNICIPAL COURT 
OF CHICAGO. 


WR. PRESIDING JUSTICKR MATCHST? 


DELIVERED THE GPINION QF THE GUURT. 


This ie an appeal by the plaintiff from a judgment 


entered in favor of the defendant upon the verdict ef » jury, 


motion for a new trial havéng been overruled. The aniv error 


assigned and argued is that the verdict was manifestly againat 


the weight of the evidence, 


The statement of claim alleges ont the proof tenie 


to show that on April 26, 1920, pisintiff entered inte s written 


contract with the defendant whereby plaintiff agreed to ine tall 


a No. 58 Theteher Tubular Purnace complete with 14 finor regise 


ters and 12 face registers opening to various rooms. A fan 


was to be installed in the cold air casing at the bettom of the 
furnace so a3 ta distribute the heated sir to the various ronmse 


The contract further provided: “This wrk is to be done with 


competent mechanics and is guaranteed to heat the bauiidins to 


#0 degrees in the coldest winter weather, when properly fired.® 


The designing and installation of the heating plant seems to 


have been entrusted by the plaintiff to one Bloomer, who qiit 


the job before 1% wan completed. 


The price of the furnace installed wos $98, of which 


amount the defendant at different times prior to the beginning 


ef this suit had paid $450. at the beginning of the suit she 


filed a2 claim of offeset for that mount, which the record 
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indicates wes withdrawn. 

The defense set up is that the furnace would not and 
4id not ot any time heat the premises to 70 degrees, either in 
cold or mild weather. The plaintiff contends that the failure 
of the furrace to heat the house was not due to any defect in 
the installation of the same but becsuse of the lack of intelligent 
operstion of it. Defendant on the other hand claims that the in- 
stallation was defective. It ia acmitted that sa a general rule 
furneces are installed in a bavement and as near to the center of 
the building te be heated asa is possible, The re was no basement 
to the defendant's house and Bloomer says: “We had te build o 
house in the backyard * * # J inetelled the furnace under the 
porch. ‘%@ twilt a house separate for that furnace. “e run ducts 
te the ceiling and had them go to each rows. I had to mut inte 
each room and make registers to allow the heat te came through; and 
dewnstairs we had te put in a ateinch fan to force the hext downe 
The fan in operated by electricity. It is attached to the bottom 
ef the furnace, and forces the het sir upwerds in the ducts lerile 
ing into the rooms. * * # then you force the heat dewn from the 
ceiling, you have to use a fan." The defendant says that she told 
him thet she would dig out the basement but that Bloomer told her 
that he had a new invention for heating that was not well knewn 
around Chicago; that hers was the first. 

A witness for defendant, who qualified as an expert in 
the heating and ventilating business, testified thot he had ine 
spected the plant; that the heating plant was placed in a shed by 
itself outside ef the main building, thereby getting no heat from 
the radiation in the building; thet the building was 66 feet long 
by 22 feet wide outside - 20 feet om the inside, making sbout 
14,500 cubic feet on the first floor and 13,006 cubic feet on the 
second floor. He steted that the Wilding could not be heated 
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by the furnace as installed; thet a day was set for a test, after 
piaintiff had made some changes; that the witness waa there at 
that time but that the contractor and his assistant hed left e 
few mimetes before he got there; that he made the test and placed 
a thermometer in the frent ron on the first floor and started a 
good fire; that it was 56 degrees on the outside ond 5& degrees 
om the insides with the fan running oll the time; that the up- 
ataires was quite warm close te the heater but at the farther end 
there was no heste 

The jury haa found the issue of fact aguinst the plaine 
tiff and we are inclined to think thet ite finding is justified 
by the evidence. The judgment iv therefore affirmed. 

APFIRMED. 


MeBurely and Johnston, JJ... concur. 
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ANGELOS PAPPAS, = 
Appellee, 
APPEAL FROS MUNICIPAL COURT 
vs. 
GF CHICAGO, 
R, LL. LARGYORD, 
Appellant. 
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MR, PRESIDING JUSTICR MATCHETT 
DELIVERED THE OFIKION OF THE court, 


This is an appeal by the defendant from a judement 
in the sum of $637, entered upon the finding of the court. The 
Claim of plaintiff was for dazages sustained by an autorsebile of 
which he wae the owner in a collision with the autewobile of dee 
fendant. The statement of claim alleged that - servant of plain- 
tiff, whe at the time in question was driving plaintiff's auteams - 
bile, was in the exereise of due care and that the esllision oc- 
curred as a result of the aegligence of the defendant in the spera< 
tion of hie car, The affidavit of merits denied that plaintiff's 
servant was in the exercise ef due care and denied the negligence 
alleged egainst the defendant. 

The accident in question occurred st about two 
o*eleck a, m., on the morning of February 26, 1922, at the inter 
section of Dorchester avenue ond S7th street in the city of Chi+ 
eago. Dorcheater avenue is a public highway extending north and 
south and 57th street is a public highway extending east and 
west. It is agresd that Derchester avenue from curb to curb is 
28 feet md 7 inches in width at the intersection in question, 
while S7th street at the same place likewise measured is 34 feet 
and 7 inches wide. The automobile of plaintiff was a Dodge texi- 
cab weighing about S200 pownds. The defendant was driving a 
Lincelm touring car weighing 4500 pounds. Plaintiff's car was 


proceeding south on Dorchester avenue and approached the intere 
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section from that direction. Defendant's car was moving eastward 
along S7th street. The uncontradicted evidence also tends te show 
that after the collision both of the cars were headed south, 
plaintiff's car landing upon the curb on the southeast corner, 
while defendant's car was in Derehester avenue facing south. 

The evidence also shows that the streets at this time and place 
were covered with freat. 

Pictures of plaintiff's car aw it appeared immediately 
after the accident were received in evidence. These show that the 
right front wheel was broken off; that the running beard vag broken 
eff and the frame bent in against the engine om the right side; the 
@iags in the body broken and the body of the car wrenghed slowest 
apart from the rear of the driver's seat, besides other injuries. 
As to the precise mamer in which the injury ocourred, there is a 
sharp conflict in the evidence. The sole and ———— the 
plaintiff wae bis brother, Spiros Pappas, who wae the driver of the 
taxicab, and who at the time he gave his testimony had a suit of 
his own pending against the defendant for personal injuries alleged 
to have been sustained at that time, His teatimony is to the offeet 
that he was driving om the west or right hand side ef Oorehester 
avenue at tetween 15 and 14 miles an heur: that as he approached 
the intersection ef 57th street he slackened his eveed to abeut 1° 
to 1? miles an hour; that just ag he got near S7th etraet he saw 
defendant's car coming aast on 87th etreet; that whan he first 
noticed defendant's car it was about 40 feat avay; that before he, 
the witness, got to the middie of the street the front end of the 
defendant's eay hit the right side of the car ke was driving; that 
he thereupon became unconscious and when he awoke he was in the 
Tilineis Central heepital, He says that while driving between 
S6th and S7th strecte he did not see anything ahead of him om the 


etreet; that there was no other vehicle shead of him; that he saw 
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no vehicles elther atanding or running ahead of him, and in particu- 
lar that he did not see the Yellow cab standing in the street ahead 
of him. He says that he was driving on the right side of the atreet 
and about 5 feet from the curb, and that he drove straight along 
that way until he crossed out inte the intersection; that he was 
about 5 feet from the west curb all the time; "As seon as I got te 


the intersection I seen Langford's car coming and i tried to swing 
east to avoid the accident, i stayed within 6 feet of the eurb 
wntil I got out into the intersection. I was about 10 feet north 
of the north curb of 57th street when I first saw Yre Langford's 
car, His car was then 40 feet away." As to the precise manner of 
the accident the testimony of this witness is somewhat contradic« 
tory. He says, “I didn't turn at all umtil 1 got struek. I didn’t 
turn, i got hit and that is the time I have swung east,” He also 
says, "When I reached the curb line on the morth side of 57th 
etreet I swung east to aveid the accident, * 


This testimony of the witness as to the manner in which 
the accident ccourred is centradicted by the defoniant, and alee in 


particular by one Prater, who at the time he gave his testimony vas 
@ timekeeper fer the Chi¢ego Stcawehip lines and who anpcars to be 
& disinterested witness. He says that at the time in cuestion he 
wae driving a Yellow cab and was driving south on Derchester 
avenue at about 57th street; that when he came to the corner he 
noticed headlights coming and slowed down; that the scab of plaine 
tiff passed him on the left. He says that he, the witness, came to 
@ stop about 15 or 20 feet from the scorer, referring to the eurb 
line; that he wae right in close against the west curb and that 


plaintiff's taxi passed him about 6 or 7 feet, maybe more; that at 
the time plaintiff's car passed him the eastbound automobile was 
about 30 feet from the corner, and that the taxi passing him was 


quite a bit to the left side of Serchester; that the collision 


occurred in the center of 57th etreet and Verchoster avenue; that 
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the left front end of the touring car ond the right front ed of 
the taxi came together at right angles; that the eastbeund autome- 
bile wae on the right side of 57th street, the Left side of defend. 
ant's ear being about in the center of the street. 

The defendant testified that he aid net see the plains 
tiff's car until it was withéd 15 feet of him; that as he neared 
the intersection he saw a Yellow cab coming from the north; that 
he put on the brakes and started te slew up; that he came te « 
stop and atarted te go atraight on sgain, but just ae he started 
the plaintiff's car came arowid from the east side of the Yellow 
cab and that both cane together right in the center ef the street. 
He says that prior te the collision he was driving on the south 
side of 57th street and that the north left front wheel of his car 
was . center of the streat; that plaintiff's car was running 
on the east side of the street; that the Yellow cat wag atanding 
about five feet away from the west ecurbh ef Dorchester avenue, 

It thus appears that the somewhat contrasiotory evie 
dence of plaintiff's witness, whe was interssted net only by 
reason of the fact that he was the brether of plaintifi, but alas 
interested in a financial way by reason of his own auit growing 
out of the same transaction, is contradicted by the defendant and 
also by & distinterested witmess, whe, we are satieafied fram the 
manner in which he testified, was present at the whole occurrence, 
although his presence at the time in guastion is denled by the 
witness for plaintiff, *e have sot in this respect overlooked the 
testimony of a policeman, who claimed that some time after the 
eceurrence on the particular morning he examinad the tracker made 
on the frosty street by defendant's automehlle and concluded 
therefrom that the defendant was dgiving not on the south but 
rather to the north of the center of 57th street. His evidence, 
which merely stated his conclusion, has, however, little weight. 


The physical condition of the ressective cars as 


































— —— — 


J j 5” I 
or 


Py 
* ‘Pp . 
to Dan toast tytn ect baw tae paleo? att 2o hae, snork tek OMe 
eometve Oruodiane oft gent? ;eetgay tight #2 tadiege?d emap ixad @ JJ 
skewed Yo Sbty POL odd ,doeesa ATH Yo wbte tiads ond ao enw Ot J 
.foewts #Ms Ye awtsoo add af suede yaded tales _ 
«nists #4 Soe fon 28 on cual? Be bTidustosaadaetod eff ©» yew, M — 
edt pat to feet Of AaA le waw Of Sito ae! ff > 
\ $a¥s tdevon vdt wort seleos dae welieY # «ae of med . os ae 
? WE wins Yah Fo WRAHE Rotana me anand eae te 
Sofonet of ce tart td ,alage me sty laisa 09°02? hedieds. 
, WolTe’ ads 4 ehhe fens ade sett Bavote @aso Tad & 
| staaeie 409 Ye teres wif) m2 deQla comteget ones woe oad bas ae 
i divide ote Ae peiiy ied serv of mebedtioo ede 0° xobtg 2adt pene 
ee Ne Rabie Snort MeL Hhhnam Aad ged bine toes te ITED OE 
; gabitiyt wow wes eT YPtNiste dads peoetde ond RO: vOgROS | | 7 
— pathen de Rew ao WolkeY oe Jedd ;fowtte add Yo edte — 
ovary telsedore® to farm teee off mond yere” — 
«lve Yere Ihetinee tatworee aft tend vn·e oun? st OG 
. “¢ view Son bedmetesat sae ote , ese ie et tibiae Ya on "2 
ete jut \T2Pataty Ww xoeverd edd caw wal said sunt be MO" “a ‘ 
fateor) Flot owe eat Me vonsor ys yaw tabsanaty a at a ae 
hte Saihali"teh 2M) yo hesehiavdncd ah ,molthawdaed senha od?” vee 
ant mort heltwtten oie oF , ont” ,Weentie bu tepvernteer @ wet 
~poneriines oferty ed Ja smezdug saw ,holvign02 ea Molde mt a aa 
ast va bolusd af wotsaoup wb omte one de sombenty «hf greet | 
‘edt batectvers seocusd abd) at You ovad oF Jtt2dntelg xOt eee 
odd ceFie axl owee Dad? hentate oty marco lied e Yo yaowtiaed “8 
ehie wiloens ot) healowne off Qrlarow weleo lite et) md someTeitee 
boritonss Dew oftvoonsiw w' Saabasteh yo feerde yreort oi? ne 
ted davon od ao fon gutviek wer Sauhanteh of Jedd mettoreid 
seonebive ath .feotss AITE Yo todas ont Ye dixon ond ot aedtex —— 
ae eizeilt ,tevevod ,seen ,Soleninacn ald hotote —E —2— 
—— — 4 


— 


5 
} 


— 


i 





























testified to and thelr location lomediately after the accident, 
which is not disputed, leads us te the conclueton that the clear 
preponderance and weight of the evidence tends to sustain the con- 
tention of defendant that plaintiff's driver approached the inter- 
section on the left side of Dorchester avenue, and thet wider the 
circumstances by virtue of tha statute as interpreted in Partridge 
v. Eoerstein, 225 111. App. 209, the defendant was entitled te the 
right of way, that plaintiff'e« driver negligently and in violation 
ef the statute failed to give it to hire, and that in this way the 
negligence of plaintiff's driver rather than that of the defendant 
was the real cauee of the agoident, 

Being of the epinion that under all the evidences, and 
by a clear and overwhelming weight of it, the plaintiff was guilty 
of contributory negligence proximately tending to bring abeut the 
accident in question, i4 follews that the plaintiff cannet recever. 
Ve are also of the opinion that under the rule laid dewn in 
Donelson v. East Sts Louie Ry. Co,, 235 111., 625, and Sega) v. 
Shisago Gity Ry. Co., 216 111. App., 11, the Juduoment should be 
reversed with = finding ef fact. 

REVSRSED WITH FIRDING OF Fact. 


KeSurely and Jehneton, J3,, concur, 
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The court finds as a fact that the driver of the car 
whieh sustained damages in the accident here in question wsa guilty 
ef contributory negligence at the time of the accident proximately 


¢ausing the same, 
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SPIROS PAPPAS, ) 
Appellee, ) 
APPEAL FROM 
VBe MUNICIPAL COURT 
OF CHICAGO, 
Re Le. LANGYORD, 
)p OF HF wolke é 


BR. PRESIDING JUSTICS MATCHE 
DELIVERED THE OPINION OF THH CoURT, 


This is an appeal by the defendant from a judgment 
rendered upon s trial before the court upon a claim fer damages 
for personal injury. The plaintiff, whe is appellee, was the 
driver of a taxicab owned by his brother, Angelos Pappas, and 
this car collided with an automobile owned and driven by the 
defendant, &. L. Langford, the collision occurring on February 
26, 1922, at the intersection of Dorchester averme and 57th 
street in the City of Chicago, County of Cook, Illineis. ‘The 
facts in regard to thet accident are set forth in an opinion 
this day filed in case No. 28455, entitled Angelos Peppas, 
appellee, ve R. Le iangford, appellant. The conclusion there 
reached upon a review of all the testimony was that by clear 
and overwhelming preponderance it showed that the driver of the 
car, who is the piaintiff here, was guilty of contributory nege= 
ligence proximately tending to bring about the collision which 
occurred, For the reasons there set forth upen review of the 
evidence, which it is unnecessary to repeat here, the judgment 
must be reversed with a finding of fact. 

REVERSED WITH A FINDING OF FACT, 
MeSurely and Johnston, JJ., concurs 
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PINDING OF PACT. 


The court finds as a fact thet the plaintiff 
in this cars, Spiros Pappas, wen at the time of receiving 
the injuries for which he sacs, guilty of contributery 
negligence proximately cousing the sccident in qmestion. 
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BERRY BLACK, — J 
Appellee, as 
APYEAL FROM MUNICIPAL COURT 
ve. 
GF CHICAGO, 
LOUIS HYV&N and CHARLES 
FYUES, Doing Business as 
Hymen Bros., 
Appellants. a é> 9 — 9 
fs Fi iol — 


UR. PRESIDING JUSTICE WATCHETT 
DELIVERED THE OPINION OF THE COURT, 


This is an appeal by the defendante from a Judgment 
in the sum of $1575, «entered upon the verdict of a jury, motions 
for a@ mew trial and in arrest of Judyoent having been overruled. 
Two pointe are argued by the defendants: Firat, it is said that 
the verdict ia against the manifest weight ef the evidence; and 
second, that the verdiet should have been set avide on account of 
improper intermeddling with the jurore. 

Unecentradicted evidence was introduced tanding to show 
that on BMoverber 24, 1920, plaintiff, whe was a designer of Ladies! 
drestes, entered inte a written contract, wider s*al, with the ‘e- 
fendents in and by which they empleyed him in the capacity of a 
designer for a ters ef one year ¢ommencing Soverber 29, 1990, fer a 
compensation ef 3100 a week and a bonus of 2500; that olaietirt 
commenced his servieea on Kovember 29, 1950, sand was discharged by 
written motice dsted December 10, 1930, which netice siated in sube 
staneée that plaintiff had obtained the contract by false and frauda- 
lent pretense and that defendants declared it nall and void. The 
notice alse demanded the return of the $500 bonus which had theretoe 
fore been paid by defendants te plaintiff. Although the written con- 
tract provided that failure of the patterns or designe created by 
the employee to seli, or diseatiefaction of the employers with the 


game would not be deemed cause for disahbarge, the defendants ine 


troduced evidence tending te show that olaintiff was incompetent in 
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this reepect; further, that he had made reprasentationa orler to the 
entering into the written contract to the offeet that he had New York 





connections through whom he could get styles te copy, amd that he 
Could create between 30 to 40 new dewigne within twenty days, and 
that these representations were untrue. The waking ef any euch 
representations wae positively desiea oy the Plaintiff, ad in view 

| Of inconsistencies which appeared ia the teatinony of the defendanta 
it is obvioutly impoesible for thi# court to say that the evidence on 
that point prepondorates in favor of the defendants, Go Likewise wit] 
| respect to the evidence submitted to the Jury in regard to plaintirr' 
caumpetency, It apveare that he wae working for another owployer just 
prier to entering inte the contract with the defendants, and that ice» 
medistely after thie discharge by defontanta he returned? te that om 
Ploywent. The jury whe tried the ease were in a much better 
tion to pase on this evidence than de thin gourt, amd we exnnot, 
wader well established rules, held that the werdiect of the Jury is 
manifestly and clearly wrong, 

The gharge as to intermeddling with the fury we have 
carefwliy examined, amd think it is wheliy without serlt, One 
Gitteluam represented to the court that during a reeean of the 
court he had eccasion te go to the toilet rees in the court 
building, where he saw an assistant to plaintiff's attomey talking 
to feur or five of the jurymen about the cas#, amd that he heard 
the avvietant say to these gurers, “Why, you oan soe thie is a 
frame up." ‘The remark io denied by the assistant, Kelley, and 
every juryran trying the case was called by the trial Judge after 
its sonclusion, and they stated that no such remark had been made is 
the hearing of any of them, Yo are satisfied that the charge was 
the result of a ilvely iwaginatlen, 

No reason apcaaring for ite reversal, the Jucoment ie 
affirmed, 

AFYIRNED, 


q NeSurely and Johusten, JJ,, seancur, 
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Appellee, 
APPRAL FROM 


VSe 
MUNICIPAL COURT 


WALTER B. ANDERSON and OF CHICAGO. 
WILLIAM H. TSRRELL, doing 

business as Anderson & 

Terrell, 


Appellants. Oo os Tr A > AO 
Fd 5 HA soi de ko 


BR. PRESIDING JUSTICE MATCHETT 
DELIVERED THE OPINION OF THE COURT. 


This is an apveal by the defendants in. the trial 
court from a judgment for the possession of certain premises 
entered Wy the court upon the verdict of a jury, motions for a 
new trial and in arrest of judgment having been overruled. 

the evidenee tends te shew that defendants were in 
possession of the premises in question under the terms of a 
written lease; that a five-day notice was served on them by 
plaintiff demanding unpaid rent in the sum of $999, The lease 
provides that at the time of its acceptance and execution defende 
ants should deposit with plaintiff the sum of $400 as seority 
for the performance of the covenants of the lease, this sum te 
be applied upon the rents for the last months of the tenancy. 
It is argued here that this $400 with interest should have been 
credited upon the amount of rent claimed te be due at the time 
the notice was served, and thet the demand was, therefore, for 
an improper sum. The detfendante, however, in the trial court 
offered no evidence tending to show that this $400 had ever in 
fact been deposited. ‘There was an allegation in an effidavit 
theretofore filed in the cause in support of a motion of defends 


ants to set aside a default judgment to the effect that this 
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$400 had been deposited, and this affadevit wan offered in evie 
dence by the plaintiff av a declaration »against interest on 
enother point arising in the case, The contention not having 
been raised by defendants in the lower sourt it would seem — 
ought not te be permitted to urge it here. Moreover, it is 
difficult te see how a determination could be had an to the rights 
of the parties in rewpect to this $400 before defondants had been 
dispossessed. There is no evidence before this court from which 
it ean be determined that there is any credits due defendants on 
this account and the peint is, therefore, not well taken. 

The defendants further argue thst the court erred in 
striking out and instructing the jury to disregard certain evie 
dence which it is claimed tended to show a subsequent orel agrege 
ment betroon the plaintiff and defendanta by which the defendants 
should make certain repairs and improvements on the premises, the 
value thereof te be credited upen the rent which might ecorue. 
There was tectimeny tending to show that eertain conversations 
in this respect tosk place between certain of the defendants and 
Mr. thipp, who it sppesrs wae employed ss agent for plaintiff 
for the collection of the rent. There was no evidence fram which 
the jury could re«sonably find that Mr. Whipp had any su theri ty 
to change the previsions of the lease whieh required thet the 
lessees shoujd make the necessary repeirs. As there wea no 
foundation lsid for the introduction of the testimony in weatian, 
the court did not err in striking it out. 

It is claimed that there ces no evidence thst defendants 
were in possession of the premises. “e think there war sufficient 
evidence to make a prima fgcie showing on that peint. 

The judgment ie therefore affirmed. 

AF PI LRED 


Meturely and Johnston, JJ., concurs 


Be 


etre al bevsette aw tiveb’Yts alate tun ,hedteoged meed bad o0n$ 
ne sootetnt fenixpe meitecalech a us Tiitrtalq wl? wW coneb 
— som nsitweteee sft saaue allt mt petelns smtog tedtome, 
ved? exec bistow #£ txson Towol ei? at stotabréteh yd bestest need 
at #£ ,tovensed .onpal 32 aque 08 betztanog af of dom ave 
afdaiy wit of va bod ad Dives moktentareseh a wa nea of Sduo athe 
aoed bak etnatveted exoted O06 alc? of toques al solrteg 
Motiie set Souce Chk? weed aemebive om ab sred® de | 
mo strobte ted Omh wthdsco qa wk oved? dat? bombeeted of mao #t 
-uolag {Lew tom ,exotouasld gat tateg add bao tnvesea abd 

ai Serie tivce. aft salt eayte werscHt etaadusted. aff 
«ive aingtse btayeveth of vrot oft grtvowsemt ban two gnidisee 

enetyo date fnowmwedve a weds of bohwet bemieks @2 92 1 
Stnnkaeteb ot dobry i ainahavted bite Yehsabate act need od le 
arit taau eva ant 200 dsnoney oxquad bea wtkegor utasees cles btwedte 
Airwon Fyn akeiw Smee od? moqu hedkbess of ot Tebvet® satay 
snottears ies miotiee fads wort oF ‘prbhaed vNonasas? sew ored? 





hae ednabwoteh odf to kistise Nive ad went Mook fongem: ater it 


Videntale wet frogs as bevelqms sow etmaqee £2 ate .q@kav Vem 
dp tile ext omtuhloe on aow exed®  tnex a to wakteetien edd ae? 
wt tnodd we yor tad eqkd? wit geet ‘pnt videnee ox bias cunt, edt 


ot? foe boatoper dotdtw avevt ont to anolutvot¢ edd egaals "ee 


on eee ote? @s .exkeget etesncoon ode etem bfudwe SSeseel 
stohv omy at yuomtiuat ac) to molvoubetemt odt vot Siac nebiabasl? 
gto $k gritiute wt axe fom BES Maes one 

Atmchmeions thet nowebhve on aoe oxodd Sant bemtale ab ST Pee 
dnotoities sow oxed? Xekdd a .denlmesq of? To natoebsapad ak er 


| atoa dant ne gabwads piso} gutsa « wlbe @Y Semelive 


sbemtaYts eteronitt ud — ete 
eGEMK TVA é+)' gond Joak 
——— — ——— 
ee ’ . ste 928 OF (aga 











IRA J, WEBSTER CO., Ine, 
APPTAL FROM MUNICIPAL COURT 
VB. 


fT. BRAUDS ond J, BRAUDE, 

Copartnera trading as 

OVERLAND SHOU CO., 
Apyolleas. 


OF CHICAGO, 


BR. PRASIDING JUSTICR MATCHATY 
DELIVERED THE OF TRION OGY THE COURT. 


This is en appeal by the plaintiff eorpoerstion from 
a judgvent entered in favor of the defendants, « co-partnershin, 
upon the verdict of a jury. 

Statement of claim discloses that the suit was for the 
purchage price of certain cases of shoes which ¢efendante, who 
were jobbers, had ordered from the plaintiff warufacturer, and 
which defendants upon delivery rejected ag not being of the kind 
or quality ef the saymle from which the order was given, ‘hie issue 
of fact was submitted te the jury and ite finding Was as aboye ine 
dicated. 
| It is argued in behalf of plaintiff that the court 

erred in receiving improper evidence offered by the defendants and 
in rejecting proper evidence offered by the plaintiff, and in the 
giving end refusing of inetructions, Further, that the judgment is 
agsinet the law and the evidence, We regret to find upon an exe 
amination of the record thet none of these questions can be cone 
sidered by this court, for the reason that the bill of exceptions 
faile te show that a motion for a new trial was made by plaintiff, 
Au order overruling such o motion appears in the record as made up 
by the clerk, but it is not preserved in the bill of exceptions, 
and in the very recent case of Greenwell v. Hess, 2938 121., 459, 
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the Supreme Court has expressly held: 

“In the absence of a bill of exceptions or certificate of 
evidence in euch cases in chancery, or of a stenographie report 
signed by the trial Judge and made a part of the record and 
containing the motion for a new trial, and the inetructions of 
the court refused and given, no question can arise in a court 
of review on the sufficiency of the evidence to supzert the 
verdict or on error agseigned for the giving or refusing of 
instructions. * 

Other cases supporting the rule ae abeve snnounced are 
Zohnaon v. Farrel}, 915 121., 542; Tucker v. Gole, 169 Ii1., 150; 
East St. Louis Ro RB. Co, v. Cauley, 148 T11., 490; Firenen's Ing. 
Go. v. Peek, 126 Tli., 495; Baldwin Co. v. Darneli, 2123 111. Aps., 
SG; and Hevea Purp & Planter So. v. Vigkergs, 197 TLi. App. 94. 
While bound by the rule as announced in these cases, we have, 
notwithstanding, coneidered the points made and arcued and ure of 
the opinion that even if the rule did not preclude our consiteras 
tion of them the Judgment neverthelees ought to be affirmed, 


APPIREED, 


KeSurely and Jehneton, JJ., soneur. 
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ABS OSTROVSEY, 
Appellee, APPEAL FROM 
“HURICIPAL court 
VWGe 
OP CHICAGO. 
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HM. PAXSXDING JUGTICN MATCHETT 
DELIVZRED THE OPINION GF THE COURT. 


This appeal is by the defendant from a judgment entered 
upon the finding of the court in faver of the plaintif? in an 
action of fercible detuiner. 

The first contention of the defendant is that the notice 
to terminate his tenaney wan inwufficient. Yhere was testimony | 
for the slaintiff tending to show that a eixty day notice was 
served on the defendant by leaving it with a young lady in the 
store, who “said she was Mr. Hosenberg's daughter,” and whe “wae 
in charge of the pisce.” This was en the 14th dey of Ccteber. 

The evidence further tended to show that the defendent 
in another suit between the same parties with reference to theee 
Sone premises, had admitted thet he received ths notice, and 
further that after the service of it, nemely on Cotober 16th, 
defendant cealied up plaintiff's agent on the phone and suke@ what 
he wanted *with that notice." The agent testified that the young 
lady in charge ot the time this netice was served gave the name 
of Edna Resenberg. However, the sister of Bdna, one Soreh, 
testified that she was the voung lady in charge of the store nt 
\ the time in question and that she was never served with the 
Motice. Edna Hozenberg did not testify. 


q The eourt hed the advantage ef seeing and hearing 
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the differeat witnesses ani we de not think that on thin evie 
Gence we would be justified in wetting the finding of the 
court neide. . 

fhe defendant, however, further contends thet the 
lessing of these premises was not verbal and that he held 
under a written leave, by the terme of which the notice given 
was insufficient. If this wes true the lease ehould have been 
precuced by him or s showing made with reference to it. Gegood 
v. Grosecloas, 159 Ili. 511. 

the judgment iw affirmed. 

APYI RED» 


MeSurely and Johnston, JJ-, concur. 
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AT A TERM OF THE APPELLATE COURT, 






egun and held at Ottawa, on Tuesday, the third day of April, 
in the year of our Lord one thousand nine hundred and 
twenty-three, within and for the Second District of the State 


Of Lil inois); 


Present--The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 

Hon. NORMAN L. JONES, Justice. 

JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
Nl if Cale 5 
A’ 1923 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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People of the State of Illinois, 
defendant in error, 
VS. Error to the Cireuit Court 
Clarence Finefield, of Livingston County. 


plaintiff in error, 


938LIi.A : 
Partlow, 2.Jd. SL LA. GeO 


The plaintiff in error, Clarence Finefield, was found guilty 
in the circuit court of Livingston county under the sixth count 
of an indictment charging a violation of the Prohibition Act and 
to review the judgment entered against him a writ of error has been 
prosecuted from this court. 

One of the assignments of error is that the sixth count of 
the indictment violates the rule as to duplicity. This assignment 
of error is neh argued by plaintiff in error an his brief and there- 
fore is waived. Wabash St. Louis & Pacific Rei. Co. v. McDougal, 
113 111. 603; Keys v. Kimmell, 186 f11. 109; Duffy v. Leavitt, 

81 Ill. App. 410- Even if this error was not waived, it was not 
raised in the trial court. If plaintiff in error desired to ouestion 
the sufficiency of the indictment in this respect he should have 

made a motion to quash the indictment, or made a motion in arrest of 
judgment. Neither of these motions was made. If he saw fit to 

ge to trial upon an indictment containing counts which were in 
violation of the rule against duplicity he had the right to do so 

and cannot now complain of that fact. 

It is contended that the verdict is not sustained by the evi- 
dence. The evidence on behalf of the People shows that the sheriff 
of Livingston Cowmty employed C° H. Ledderboge and Clifford Walters 
to investigate the illegal sale of intoxicating liquor in the 
village of Odell. At Barrow's pool hall and Schultz's dry cleaning 
establishment, Ledderboge and Walters learned they could probably 
get intoxicating liquor from the pleintiff in error and Walters 


asked plaintiff in error for some whiskey. Plaintiff in error 
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agreed to meet them that night, which was September30, 1922, about 
eight o'clock. ‘They met as agreed and the three of them went in 
an automobile to the home of the plaintiff in error which was about 
three quarters of a mile from the pool hall and outside the village 
limits. When they reached the house, Walters gave the plaintiff 
in error $5.00 and the plaintiff in error went into the house and 
returned with a auart of whiskey which he delivered to Walters. 

In his defense, plaintiff in error denies all of these transactions 
and says that he met these men only once and did not meet them on 
the occasion in question; that on the evening in question he was 
at home from 6 o'clock until 9:50 and then he and his mim sister 
want in his car to the village. His father and sister testified 
that plaintiff in error was at home from 6 to 8:30 mm on that 
evening and his sister testified to her trip to the village with 
him. The contention of the plaintiff in error is that the evidence 
on behalf of the People consisted of the testimony of two hired 
witnesses who testified to the alleged illegal sale, while the 
plaintiff in error produced three witnesses who testified to an 
alibi, and for this reason the proof did not establish the guilt 
beyond a reasonable doubt, therefore the verdict was contrary to 
the evidence. This was a case in which it was the province of 

the jury to determine the weight of the evidence. People v. 

Nylin, 236 Ill. 28. If the jury believed the evidence on behalf 
of the People established the guilt of the plaintiff in error be- 
yond a reasonable doubt, it was the duty of the jury to find the 
Plaintiff in error guilty. If they believed the evidence on be- 
half of the plaintiff in error, the jury should have found him 

not guilty. Where there is merely a conflict in the evidence, 

the verdict will be affirmed. Duffy v. People, 98 Ill. App. 34; 
People v. Eastman, 93 111. 112. A verdict will not be reversed 
unless it appears that it is not sustained by the evidence beyond 

@ reasonable doubt. Steffy v. People, 130 Ill. 98; McCoy v. People, 
175 Ill. 224. We cannot say the evidence does not establish the 
guilt of the plaintiff in error beyond a reasonable doubt and we 


do not feel justified in setting aside the verdict on account of 
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insufficient evidence to sustain it. 

In support of the motion for a new trial the plaintiff in 
error filed affidavits showing newly discovered evidence, namely, 
that Ledderboge was in Barrow's pool hall from 6 o'clock to 11 
o'clock on the evening in question. One affidavit was filed by 
Barrow and the other by Chas. H. Millwood. Im order to justify a 
new trial on the ground of newly discovered evidence it must appear 
that the evidence will probably chenge the result if the new trial 
is granted, The evidence must have been discovered Since the trial 
and the affidavits must show that it could not have been discovered 
before the trial by the exercise of due diligence. It must be 
material to the issue. It must not be merely cumulative or in the 
nature of impeaching evidence. People v. Williams, 242 lil. 197. 
In People v. Johnson, 298 Ill. 52, on page 60, it was said; "Appli- 
cations for a new trial on the ground of newly discovered evidence 
are not looked upon with favor by the courts, and, in order to pre- 
vent, as far as possible, fraud and imposition which the defeated 
parties might be tempted to practice as a last resort to esScaps 
the consequences of an adverse verdict, such application will be 
subject to the closest scrutiny by the court, and the burden will 
be upon the applicant to rebut the presumption that the verdict 
is correct and that there was no lack of due diligence." The 
indictment was returned in October, 1922, The triel was on December 
12, 1922. The name of Millwood was on the back of the indictment 
as a witness for the People. Plaintiff in error had knowledge of 
this fact and if he desired to do so he could have talked to the 
witness and ascertained what he knew about the case and this would 
probably have resulted in the discovery of the evidence set out in 
the affidavit. Millwood was apparently not a hostile witness to 
the plaintiff in error. Barrow's pool room was mentioned in the 
case almost from the beginning. It is apparent that the exercise 
of due diligence by the plaintiff in error would have discovered the 
evidence in ample time to have secured it on the trial. From the 


facts presented we think the trial court was justified in overruling 
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the motion for a new trial. 
We find no reversible error and the judgment will be affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, |... 
SECOND DISTRICT. „88. T, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof. 

do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix,the seal of 

said Ap te Court, at Ottawa, this vie day of 

Z VA Q in the year of our Lord one thousand 


nine hundred and twenty- — 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of April, 
in the year of our Lord one thousand nine hundred and 
twenty-three, within and for the Second District of the State 


of Illinois: 


Present--The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 


BE IT REMEMBERED, that afterwards, to-wit: On 
AUG i 1992 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the-.words and figures 


following, to-wit: 
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Elizabeth Burcham and W.- Burchan, 
appellees, 
Me Appeal from Circuit 
VSe > 
Court of Stark County. 
J. A. Bowman and Thomas Hogg, co-partners, 


appellants, 


2 Qypwr -z é 
Partlow, P.d. Oli, - Og 

Appellees, Hlizabeth Burcham and We J. Burchan, OS A 
began suit before a justice of the peace in Stark county against 
J. 4. Bowman and Thomas Hogg, co-partners. There was a judgment 
in favor of appellee for $185.00 and an appeal was prosecuted to 
the circuit court of Stark county, where there was a trial by 
jury, judgment agains’ appellants for $259.69, aud a further 
appeal was prosecuted to this court. 

No complaint is made of any ruling on evidence, or upon 
the giving or refusing of instructions, except as to the tenth 
instruction given on behalf of appellees, and there is no error 
pointed out in that instruction. The only error urged is that 
the verdict is contrary to the law and the evidence. 

The evidence shows that appellants manufacture graphaphones 
at Toulon, lllinois. hey made the cabinets and purchased the 
motors which operated with a spring wound by hand. On November 
12, 1920, appellants went to the kome of appellees with one of 
their machines which they demonstrated to appeliees. The machine 
was sold to appellees for $225 and appellants took in exchange 
an old machine for $40, and received $100 in cash and a note for 
$85., due in six months. It is contended by appellees that appel- 
lants warranted that the cabinet ot the machine was genuine 
mahogany; that it had an Edison motor; that it would run five 
years without oiling, and guaranteed the machine for ten years. 
This warranty in ail respects is denied by appellants, wino testi- 
| fied that they told appellees the machine conteined a Universal 


master motor which wes the best motor money can buy and was as 
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good as an Edison motor, and that they stated that the wood in 

the cabinet was red gum, which was the standard wood used in making 
thet kind of cabinets. The machihe was delivered to the appellees 
and remained in their home until some time in June, 1921, without 
complaint from the ‘appellees. When the note for $85 beceme due 

in May, 1921, it was paid. Appellees first complained to appel- 
lantw with reference to some of the alleged defects on June 4, 1921, 
when their daughter told the appellants that the cabinet was warped 
and split at the place where the arm was fastened to the cabinet 

by Serews. She requested appellants to make repsirs, and appel- 
lants agreed to do so but failed to comply with the agreement. 
Appellees went to the city o2 Kewanee about June 28th and had a 
talk with a dealer in eraphaphones. About July 2, 1921, this man 
went to the home of appellees to see the instrument. He took out 
the motor, examined it, and tolad the appellees it was not an Hdison 
motor but was e Universal motor. Appellees claim this was the 
first knowledge they had as to the kind of a motor which was in the 
machine and as to the kind of wood which composed the cabinet. 
Immediately after the Kewanee agent examined the machine, Purcheam 
went to Toulnn and told Bowman that appellees were going to bring 
the machine back and he demanded a return of their money. Bowman 
testified he offered to make the machine right and to replace it 
with another machine, but appellees refused to take another machine 
and demanded the money back. Appelleew testified the machine did 
not play right, did not play the number of records Btated by appel- 
lants, that it had a different motor, that the material in the 
cabinet was not mahogany, and the wood was fraudulently concealed 
by varnish which made the wooé look like mahogany, that when the 
wood became Seasoned it tegan to split and crack and appellees 

then learned that the cabinet was made of green gum; that they 
tendered the mechine back to the eppellants, and that appellants 
were never refused permission to fix the machine, or come to the 
home of appellees and remedy the defects:until after appellees 

had tendered the machine back and made a demand for the purchase 


price ° 
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As grounds for reversal appellants claim that after appellees 
asked appellants to take the machine back they continued to use it 
and permitted appellees' children to run it as they pheased even up 
to the time of the trial; thet there was no breach of warranty show 
by the evidence; that appellants" statement that they would cuaran- 
tee it for ten years was not * warranty or agreement to take it 
back &t any time within ten years; that the offer of appellees to 
return the machine after seven months use with no offer to rastore 
the lid which appellees split, and no offer to accept the old 
machine from appellants was not an offer to put the apvellants in 
status quo; that appellees’ delay in not objecting to the kind of 
wood when the wood was visible at all times in the interior of 
the machine and at the place where the wooed was split was a waiver; 
that the agreenent with appellees’ daushter on June 4 to fixm the 
machine and the refusal of appellees to permit appellants to fix 
it was also a waiver; that the failure in tone complained of could 
only come from a wearing of the changeable mechanical devices, 
needles and diaphrams, which had never been changed so far as the 
evidence shows. 

The most that can be said of the evidence is that it presented 
questions of fact for the jury. It is undisputed that the appel~ 
lants sold to appellees the graphaphone. There is a sharp conflict 
in the evicdence as to the agreement st the time of the sale. 
Appellees testify to specific warranties anc guaranties which 
are denied by appellants. It was a question of fact for the jury 
to say whether these warranties were or were not made. The jury 
found that they were in fact made. This finding is supported by 
the evidence and this court will not set aside the find@ins unless 
it is clearly against the weight of the evidence which we cannot 
Say in this case. lLourance vs. Goodman, 170 Ill. 393. After 
the machine was delivered it remaineé in appellees’ home for al- 
most seven months without complaint and durins this time the note 
for $85 was paid by appellees. The only excuse for this delay 


is that the defects did not sppear or were not discovered umtil 
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after the note was paid. It is true that 5 piece of wood was 
split off of the case before this time, but the most of the defects, 
it is claimed were unknown to appellees until the visit of the 
Kewanee agent on July 2. He took out the motor, examined it and 
informed appellees that it was not an iidison motor, but was a 
Universal motor. About this time, the evidence on behalf of 
appellees shows, they discovered that the case was not mahogany 
but was red gum. Immediately on discovering these facts, appellees 
compleined to appellants and demanded that the contract be com- 
plied with. There is a dispute as to the offers of settlement. 
Appellants claim they offered to make the machine right, but there 
is no evidence of any offer to furnish a machine having an lidison 
motor and a iiahogany case. If appellees" contention is correct 
the mere repsir of the machine, or the replacement of it with 
another mahine which did not have an Edison motor and a mahogany 
case would not be a compliance with the contract. There is also 
a conflict in the evidence as to the tender of the machine by 
appellees. All of these cuestions were for the jury to determine. 
As the verdict is not against the weight of the evidence we do not 
feel justified in reversing the judgment. Marble v. Marble, 3504 
Ill. 229. 

We find no reversible error and the judsment is affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, (.. 
SECOND DISTRICT. 88. J, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof. 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my Office. 


In Testimony Whereof, I hereunto set my hand and ae seal of 


said Appellate Court, at Ottawa, this — day of 
— ee Lord one thousand 


nine hundred and 





yenty- 
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Begun and held at Ottawa, on Tuesday, the third day of April, 
in the year of our Lord one thousand nine hundred and 
twenty-three, within and for the Second District of the State 


Ofte bl ino isi: 


Present--The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 
E J. WELTER, Sher if f. 
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Charles Isterdahl, 
appellant, 
Appeal from the Circuit Court 
VS. 
of Marshall County 
Edward Haugens, 


appellee, 


OP®7T kh eos 
Partlow, P.Jd. 2 oh Ll. ch SD Fes 3 


The appellant, Charles Hsterdahl, began suit in the circuit 
court of Marshall County against the appellee, Hdward Haugens, to 
recover $1236.59 alleged to be the amount due on the purchase price 
of 3989.02 bushels of oats at $1.11 per bushel which were sold by 
appellant to appellee. Appellee, before the Suit was commenced, paid 
‘the appellant $3000.00 and tendered $191.25 on the trial. There was 
a verdict for appellsce. Judgment was entered on the verdict, and 
this appeal was prosecuted. 

Appellee ran an elevator at vans, iliinois, and appellant 
was a farmer living a mile east of the elevator. Appellee testified 
that on December 10, 1919, appellant came to his elevator and told 
appellee that he had about 4000 bushels of oats for sale. Appellant 
said that when oats reached eighty cents per bushel to nakak appellant's 
Oats as sold. Appellee is corroborated as to this conversation by 
Jesse Kessler, who was present at the time it took place, except 
that Kessler did not hear anything said about there being 4000 
bushels, appellee testified that on December 13, i919, oats reached 
eighty cents, and he at that time made an entry on his books marking 
appellant's oats as sold. He testified that he then called appellant's 
home on the telephone and told Mrs. Esterdahl, who answered the phone, 
to tell appellant that appellee had marked appellant's oats sold at 
eighty cents. As to the telephone conversation appellee was corrobor- 
ated by Charles Johnson, who testified that he heard this conversation, 
and that later, betweein January 20 and 25, appellant toid him he was 
not satisfied with the sale because he thought the ola oats should 
have brought more money. Appellee further testified that on December 


20, 1919, appellent, appellee and another man drove to Yoluca, Iilinois, 
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and on the trip appellant spoke about the price of 01d oats, and 
Said he thought old oats ought to be worth more than new oats, and 
appellee replied that some markets would offer more for 014 oats, 
but the market in which appellee was dealing that day was taking 
the lighter oats at the same price they were paying for the heavier 
dake and for that reason appellee could not get a premium on old oats. 
On February 28, 1920, appellant asked appellee to pay $3000.00 on 
the oats, which was done. About a month or two before June 1, and 
again on June 10 or 12, appellee notified appellant that he was ready 
to take the oats. Appellant oegan delivery June 18 and finished 
June 21. When the time came for payment appellant demanded $1.11 
per bushel, which was the market price at the time the oats were 
delivered, and he contended that he bad not gold the oats at eishty 
cents. 

Appellant's version of the transaction is that he had no con- 
versation with appellee on December 10, and no offer of sale was 
made by him; that he was not at the elevator on that date, but was 
at work in his field with two hired men, who corroborated him in 
that respect. Appellant testified he had a cuversation with 
appelice on January 27, at the elevator, and appellant asked appellee 
why eppellee had not notified appellant to move the oatswhich appellee 
had bought, but appellee did not repiy. Appellant testified he told 
appellee that appeliant would get eighty-five cents for his oats some 
day; that appellee telephoned to appellant's house the first vert of 
February, and after this telephone call appellant wént to the eleva- 
tor and told appellee thai appellee had no business to telephoue appel~ 
lant's wife, as appellant had not solid his oats and wanted appellee 
to understand it; that on the fide to Toluca they talked about a 
pretium on old oats. Appellant admitted that on lebruary 28, he 
received $3000.00 from appellee; that the oats were delivered in June; 
that the market price at the time of delivery was $1.11 and he claims 
he was entitled to recover at that rate. 

The principal ground of reversal wrged is that the alleged 


contract of sald testified to by appellee was never made; that if 
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it was made it was indefinite as to the amount of cats, the terms 
of peyment, end the time of delivery; that the contract was not 
mutual for the reason that it was left to appellee's discretion 
whether he would buy the oats when they reached eighty cents, and 
appellent could not enforce this agreement against appellee; that 
it was invelic under section 4 of the Uniform Sales Act, because 
none of the provisions of the Act were complied with. 

Section 4 of the Uniform Sales Act (Cahill's Statutes, Shap. 121 
A, p.e 3036) provides that a contract to sell, or a sale, of any goods 
or choses in action of the value of $500.00 or upwarés, shall not 
be enforceable by ection unless the buyer shall accept part of the 
goods or choses in action so contracted to be sold or sold, and 
actuslly receives the same, or give something in earnest to bind the 
contract, or in part payment, or unless some note or memorandum in 
writing of the contract or sale be signed by the party to be charged 
er his agent on that behalf. 

If the jury decided the case entirely upon the evidence offered 
by appellant it would necessarily follow that the verdict would have 
to be in his favor. If, on the other hand, the jury believed the 
evidence offered by appellee, we think it was sufficient to sustain 
the verdict in appellee's favor. Appellee testified that appellant 
told him when oats reached eighty cents to makk appellant's oats as 
sold. This merely constituted an offer on behaif of appellant to 
sell his oats to eppellee. Of course appellee was not bound to 
accept this offer unless he saw fit so to do. No one would contend 
thet such an offer constituted a contract. When the oats reached 
eighty cents on December 18, appellee made an entry on his books 
and marked appellant's oats as sold. In addition to this, he called 
appellant's home on the telephone and told iirs. Hsterdahl to inform 
her husband that he had marked his oats as sold. in this he is 
corroborated by Johnson, ané lirs. Esterdahl admits that the telephoue 
Call wes made. It is true that appellant denies he made any offer 
of sale on becember 10. Appellee is not only corroborated in his 
Statement that the offer of sale was made, but it is strange if no 


offer had been made that appellast woulda telephone to Mrs. Esterdahl 
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that the oats were sold. We think the evidence of lirs. Esterdahl, 
taken in connection with all the other evidence in the case, estab- 
lishes both the offer and the acceptance, and both of these wore 
necessary to constitute ea valid contract. It may be true that the 
title did not pass at the time the offer was accepted, and that the 
contract could not be enforced for the reason that it did not comply 
with section 4 of the Uniform Sales Act. Chicago Metal Roofing Co. 
vs. Jerome Trading Co., 218 Ill. App. 333; West vs. Kenney, 220 111. 
App-e 48; Sheehan vs. Reardon, 223 Ill. App. 3565. but the transaction 
did not end at this point. It has been held under statutes similar 
to our Uniform Sales Act that the payment, or partia] delivery, pro- 
vided Yor in the statute, need not be made at the time the contract 
is entered into, vut that it may be made subse duently to the contract, 
— that when these conditions are complied with the contract is valid 
and binding and can be enforced. 25 heC.L., Sec. 256, 261; 20 Cyce 
251. it is wmdisoputed that on February 28 appeliee paid appellant 
$3000.00. Appellant seeks to avoid the effect of this payment by 
Saying that it is customary for fermers to get money or advancements 
on their grein from the operators of elevator companies and that this 
is no evidence tending to sustain the contract in this case. We think, 
however, that the preporderence of the eviderice not only tends to 
show that there was a contract of saie and an acceptance of the same, 
but the evidence also shows that the $5000.00 received by appellant 
was paid in pursuance of the contract and as a part payment on the 
Oats under the contract. in Jume the oats were delivered and appel- 
lant contends this was the first and only valid contract of sale and 
appellent was entitled to receive $1.11 which was the then :arket 
price of oats. Lvery point in question was determined by the jury 
contrary to the contention of appellant, and we think the jury was 
justified in its finding. From the @vidence we think there was a 
valid binding contract of sale waich was carried out by the payment 
of the $3000.00, by the delivery of the oats and that the contract 
price wes eighty cents per bushel as found by the jury, and not 


“$1.11 per bushel as contended by the appellant. 
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Complaint is made of the refusal of the court to give two 
instructions offered by appellant. fhe third instruction given on 
behalf of appellant substantially states the provisions of the 
Uniform Sales statute applicable to the facts in this case. ‘The 
second refused instruction merely applied the statute to the facts, 
and was @ repetition of the third given instruction. We think the 
instructions given cover the other refused instruction. Only one 
instruction was given on behalf of the appellee and appellant con- 
tends it wae not marked given but was read to the jury, and this 
is assigned as error. It has been hela that it is not error to 
read an instruction to the jury which is not marked given. Worlds 
Columbian Hxposition vs. Bell, 76 Ill. App. 591; Tobin vs. The People, 
ROL Eli. 121. 

We find no reversible error and the judgment will be affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, | ae 
SECOND DISTRICT. (ges 


1, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 

in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof. 

do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 

said ae Court, at Ottawa, this Yo 7h__ day of 
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Begun and held at Ottawa, on Tuesday, the third day of April, 
in the year of our Lord one thousand nine hundred and 
twenty-three, within and for the Second District of the State 
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Present--The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
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E. J. WELTER, Sheriff. 
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Homer H. Stull, 
appellant, 


Appeal from Circuit Court 
VS. 
of Kankakee County 
J. Theodore Look, 


appellee, 


Oo7 
Feet eD) I 


Partlow, P.d. 

Appellant, Homer H. Stull, obtained a judgment by confession 
for $669.00 in the circuit court of Kankakee county against J. Theodore 
Look upon a note for $600.00, dated June 29, 1921, due in ninety days 
after date with interest at six per cent from date if not paid when 
due. The judgment was subsequently opened and appellee filed a plea 
of non assumpsit, a second plea of set-off, and a third plea which 
alleged that the note was delivered conditionally. There was a trial 
by jury, a verdict finding for the appellant as to his claim, also 
for appellee under the plea of set-off and that there was a balance 
due appellee over and above appellant's claim in the sum of $260.00. 
Judgment was rendered against appellant for $260.00 and this appeal 
was prosecuted. 

The principal ground of reversal urged is that the evidence does 
not sustain appellee's claim of set-off, does not show the hote was 
conditionally delivered and does not sustain the verdict. 

Qn several material points the evidence is in sharp conflict. 

On behalf of the appellee, the evidence shows that on June 2, 1921, \ 
appellee, who was a real estate agent in Kankakee, Illinois, obtained 
from Frederick Bertrand a written contract — appellee the 
exelusive agency to sell eighty acres of land in Kankakee county 
belonging to Bertrand for $150.00 per acre. The option was for 7 
ninety days and thereafter not to exceed six months or until the 
agreement was revoked by notice in writing from Bertrand. The 
commission was to be $3.00 per acre. A few days after the option 

was signed, appellee had a conversation relative to the land with 


fh 


oe 
és Yyosy 


Lint® .H temoH 


, inelleqqs 
tus00 tivort0 mort L[aeqgqé (aad 
e8V 
ytawod eexsinsi to is 
Aood etoboedT .t 
— Stews 
,celleqqs 
dsl 
+r rQ 
eer A TIES 
at a. P -L.2 ,woltist 
e 














aoieestmoo yd toemiut s Sentstdo ,Ifot@ .H temoH ,tasileqgA 
eroboedT .t samisge ytnvoo colsiaad to sdxw0o tiwotto ed¢ mt 00,0338 xot 
ayah ytenin at orb ,[S@L .@S empl Betsh ,00,0038$ rot eton s nogr tool 
nedw biaq ton ti e¢s5 moxt tneo req xte te taotetat dttw etab aedte 
gelq s beLlit eelleqqs bus bemego yitmenspeedse esw toomgbut edt .oub- 
dotdw sef[q Stidt s bas ,tto-teea to sefq fmoosee s ,tlequvees mon to 
feits s eaw otod’ .\_ifsnoitibmoo betevileh asw eton edt tant begelis: 
o@fe ,misto etd o¢ es tusileqgs edt sot gmtintt toltbhtev s vst we 
eousisd s eaw exodt ¢edt Bas tro-tea to selq ext tebau eelleqge ot 
-00.088$ to me ot ot mislo e'tnelleqqs evods bus revo eelleqgs exh 
[asqqs aidt bus 00.088$ rot tmslleqqs tantags betebaet asw tremg but 
. 5esuvoesorg eaw 
Beoh eonmebtve edit tant et begus Leatevet to bayor Isqtontrq edT ee 
saw eto edt wore tom sooh ,tto-tee to misfo a'eelfeqqs nistana son 
-tolbrev edt aistawe tom seob bas betevileh y{fsaoltttbmoo 
-toifimoo qrade at et eomebtve edt etmtoq Istiretam [stevea a0 
) ,f8@L ,& eat ao stadt aworta oomebive edt ,eefleqgs edé to tLeded 0 
: | 









Senisido ,eltonii{i{li . co Zara ot tregs etstee [set 3s saw odw , 
eit eeLloggs yuiviy toagttmoo nettixw se basirtr6ei oti 
yiowoo eeisinai ot baal to sertos yidete [fea of yomegs a 
Tot ssw mottgo edT .etos teq 00.08f§ rot buertred of ati 
edt L[itav to adtmom xia Bbeooxe ot tom tetisetedt bus aysbh 

eit bas⁊ Tod mort gattinw at sotson yd bexovet eaw + 


nottqo edt 1rovts aysh wet A .eros req 00.8$ ed ot saw colae 


; 


appellant, who was also a real estate agent in Kankakee, Illinois. 
They went to look at the land. Appellee testified appellant said 

he had a buyer, but the price at which the land was offered was too 
cheap, snd there was an opportunity for them to make some money out 
of the deal. Appellant suggested they buy the land together and 
share equally in the profits, and appellee contends this agreement 
was made. Appellant wrote to William Haremski, his prospective 
buyer, and asked him to look at the land. Haremski and wife went 

te look at the land. On that day appellant was in Arkansas and the 
land was shown to them by appellee and an agent from appellant's 
office. Appellant returned from Arkansas the next day and had a 
talk with appellee concerning their visit to the land and appellant 
sent for Haremski. There were certain negotiations and conversations 
between the appellant and appellee, and appellee contends it was 
agreed the land should be purchased from Bertrand and sold to 
Haremski. There was some discussion as to who should take the title, 
and it is claimed by appellee that the title was taken in the name of 
the appellant for both appellant and appellee. Under a contract which 
bears date June 24, 1921, Bertrand agreed to convey the land to 
appellant for $150.00 per acre. Under a contract bearing date 

June 25, 1921, appellant agreed to convey the land to Haremski for 
$175.00 per acre. It is the contention of the centestreosa 
appellee that these are not the correct dates of these instruments, 
but that the contract with Haremski was executed prior to the contract 
with Bertrand. It is further contended by appellee that after the 
land was sold to Haremski, on the same day and after appellant had 
received $9000.00 from the purchaser, appellant asked appellant for 
his share of the profits. Appellant objected on the ground that the 
title Might not be satisfactory and the deal might not be finally 
closed. It is the claim of the appellee that in order to secure 
appellent in case the deal should fail, Sppammecn peve appellant 


this note for $600.00 due in ninety days, the note being in evidence 
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‘of the advanced payment of a part of the appellee's share of the 


profit. If the deal was finally closed the note was to be returned 
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and appellee was to receive the balance of the profit. If the deal 
was. not consummated the $600.00 was to be repaid by appellee to 
appellant. On these terms appellant advanced $600.00 to appellee ana 
+ook.his note. .The sale was finally consummated, and the profit 
collected by the appellant. It is the claim of the appellee that 
appellant repudiated the agreement as to the division of the profits 
and claimed he was the only person interested in the transaction. 

On the other, hand, the evidence on behalf of the appellant shows 
that-he had a, talk with appellee shortly after June 2, 1921, relative 
to .the.sale. . They, went. to look at the farm and appellant wrote to 
Haremski concerning it. Appellant claims that on June 23, 1921, 
appellee came to the office of appellant and told appellant that 
Bertrand had just informed appellee that if appellee did not sell 
the farm by noon of that day Bertrand would sell it to Bertrand's 
brother...Appellee told appellant if he did not sell the farm that 
day appellee would lose the option and his commission, Thereupon 
appellant .suggested they.buy it together and share in the profits. 
Appellee replied.that he could not afford to do so as he did not 
have the money- Appellant testified he told appellee that if appellee 
would.not.join with him in the purchase that appellant would — 
it andtake chances on selling it at a profit. Thereupon appellant 

drafted a contract between Bertrand and appellant, which recited 
.that.Bertrand.should deliver the premises forthwith and should pay 
the. taxes. This contract. signed by appellant, together with his 
check for, $500.00, was delivered to appellee. The next morning, 

June. 24,1921, appellant, appellec, Bertrand and his wife, met in 
the. office ofA» E+ Smith, the attorney for Bertrand. A new contract 
wes.drawn in which appellent assumed the taxes. This contract was 
executed.and. delivered to the appellent together with the check for 
$500.00.which appellant had given to appellee the day before. on 
June 25,.1921, appellant entered into a contract with Haremski, 

, but, the deed was not executed umtil June 29, 1921. On June 29, 1921, 
and, not on June. 25,1921, as claimed by appellee, the evidence on 


behalf of the appellant shows, appellee went to the appellant's 
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office and stated that he had to advance $1000.00 to his brother, was 
short of money and requested a loan of $600.00 for sixty days. It 
was agreed the loan should be made for ninety days and the note was 
executed by appellee and he received a check for $600.00. When the 
note fell due, demand was made for payment and refused, appellee 
contending there had been an oral agreement between the appellee and 
the appellant that appellant should sign the contract with Bertrand 
for the purchase of the farm and they should share in the profits 
equally, including the commission which appellee would be entitled 
to under his option. Appellee contended that there had been a profit 
gf $2200.00 of which he had realized only $240,00 and there was due 
him a balance. The appellant denied there had been any such agreement, 
and refused to recognize appellee's right to any of the profits. 

There are other facts in evidence which the parties insist have 
some bearing on the case, but we have stated the principal parts of 
the evidence and all that are necessary to a determinstion of the 
questions at issue. We have read the evidence with great care. ‘The 
most that can be said of it is that it is in sharp conflict on many 
material points. Under the law, we have no right to disturb the judg- 
ment unless it is clearly against the weight of the evidence. ilarble 
vs. Marble, 304 Til. 229. If the jury believed the evidence on be- 
half of the appellant, he was entitled to a judgment for the full 
amount of the note. If, on the other hand, the jury believed the 
evidence on behalf of the appellee, the judgment as réndered is 
correct. No good purpose would be served in expressing ovr views 
in detail. All we deem it necessary to say is that we do not think 
the judgment is against the weight of the evidence. For this reason 
the court was not in error in refusing to direct a verdict, or in 
overruling the motion for a new trial or in overruling the motion 
in arrest of judgment. 

Appellant insists that by his plea of set off, appellee ad- 
‘mitted appellant's claim of $669.00; that appellee attempts to 
evade this admissiong and show not only that he was not liable on 


the note, but that appellant owed him $260.00 in addition thereto; 
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that appellee having admitted by his plea of set off that he owed 
the amount due on the note, his evidence contradictory thereto is 
of no avail; that the verdict was based upon evidence offered in 
support of the plea of set-off and found for the appellee on his 
plea of set-off which is inconsistent with the evidence as well as 
the law. This contention would undoubtedly be true if the plea 

of set-off was the only plea filed. Smith vs. Bellrose, 200 Ill. 
App. 368; Raymond vs. Kerker, 81 Ill. 381. Appellee not only filed 
@ plea of set-off but he also filed a plea of non-assumpsit which 
put the appellant on proof of every material allegation of his 
declaration. Appellee also filed a plea alleging that the note 
was delivered conditionally. Under this plea appellee had a right 
to introduce evidence relative to eireustances under which the 
note was delivered whether conditionally or otherwise. Mannnvs. 
Smyser, 76 Ill. 365; Great Western Imsurance Co. vs. Kees, 29 Ih. 
272; McClue vs. Williams, 65 I11. 390; Gage vs. Lewis, 63 111. 604. 

Appellant further contends that the evidence does not estab- 
lish a set-off, but merely shows a recoupment; that the note sued 
on and appellee's claim of set-off arise out of the same subject 
matter and therefore there could be no recovery over and above the 
amount of the set-off; that it would be merely a mtter of recoup- 
ment at most and consequently the verdict is contrary to the law 
as applied to the evidence. 

The distinction between recoupment and set-off is well under- 
stood. The courts of this state, with few exceptions, have never 
gone farther than to sa that a set-off usually arises out of a 
transaction extrinsic to the plaintiff's cause of action. Kingman 


ve. Draper, 14 Ill. App. 477; Lloyd vs. Manufacturer&és & Merchant's 


Warehouse Co-, 102 Ill. App. 551; Heenan Mercantile Co. vs. Welter, 


144 Ille App. 279; Bostrom vs. Becker, 172 Ill. App. 410; Falkenan 
vs, Smedley, 200 Ill. App. 6; Luther vs. Mathis, 211 Ill. App. 296. 


_ According to the evidence offered by appellant his claim was based 


upon a note given by appellee for money loaned. The claim of 


i 


set-off is based upon profits due appellee resulting from a sale of 
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real estate. There was no connection between the two transactions, 
if the evidence is to be believed, and they did not grow out of 

the same transaction. The damages sought to be set off were capable 
of being ascertained and were the proper subject of set-off. 

Appellant next insists that the entire defense was that there 
was an oral agreement concernins the purchase of the land, the resale 
of the same and the division of the profits; that the plea alleged 
and the evidence shows that this agreement was oral; that the agree- 
ment related to real estate and was therefore void under the Statute 
of Frauds. There are two answers to this contention. Appellee's 
claim was not based upon a contract for the sale of land, but was 
based upon an agreement to divide profits. The Statute of Frauds 
has no application to an oral agreement for a division of profits. 
Where the action is only for the agreed share of the profits, no 
agreement affecting the title to the lands itself remaining executory, 
the Statute of Frauds does not apply. Eaton vs. Gr@ham, 104 I11. 
App. 296. The other reason is that the contract has been fully 
executed. Even though a contract is void because of the Statute of 
Frauds, if it has been executed an action will lie ageinst the party 
receiving the profits as for money had and received. Pearce vs. 
Pearce, 184 Ill. 289; Railway Co. vs. Wood, 189 Ill. 352; Booker vs. 
Wolf, 195 111. B65. 

The form of the verdict was "We, the jury, find the issues for 
the plaintiff as to his claim, and also for the defendant under the 
plea of set-off, and we find a balance due the defendant over and 
above the plaintiff's claim in the sum of $260.00." Appellant con- 
tends that this verdict is inconsistent and conflicting; that if 
the appellee owed the appellant $669.00 then the appellant did not 
owe appellee anything, for the reason that the appellee's testimony 
is that the $600.00 was money due him from appellant as an advance- 
ment on the profits, and that the balance of his profits was to be 
paid after the title to the real estate was cleared. The verdict 
as returned is in accordance with the instructions of the court and 


We do not think there can be any misunderstanding as to its meaning. 
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It simply shows how the jury arrived at their conclusion. The only 
material part of the verdict is that it found a balance due the 
appellee over and above the appellant's claim of $260.00. All of 
the rest of the verdict may be disregarded. The intention is 
apparent and is not capable of other interpretations. 

It is next contended that the court admitted evidence to 
contradict the note which upon its face was an unqualified premise 
to pay, and permitted the appellee to testify that the note was 
not what it purported to be, but was merely an evidence of an 
advancement, or was a receipt and not a promise to pay; that if 
the law permits a maker of a note to thus impeach or repudiate his 
promise, the foundation on which negotiable instruments are supposed 
to rest has been shattered. 

It is undoubtedly the law that the terms of a written contract 
cannot be varied by the parol agreement of the parties. Robinson 
vs. Yetter, 238 Ill. 323. Neither can parol evidence be admitted 
to change or vary the terms of a note which has been executed and 
Gelivered. Walters vs. Smith, 23 Ill. 283; Skinner vs. Raschke, 

215 Ill. App. 324. Section 9, chapter 98 of the Statutes provides 
that in any adtion upon a note, if the consideration wpon which it 
was made has failed in whole = in part, it shail be lawful for the 
defendant to plead that the consideration has failed, and if it 
appears from the evidence that the consideration has failed, the 
verdict should be for the defendant. Section 28 of the same chapter 
provides that the absence or failure of consideration is a matter 

of defense against any person not a holder in due course, and that 
partial failure of consideration is a defense pro tanto, whether 

the failure is an ascertained and liquidated amount or otherwise. 
In Morgan vs. Fallenstein, 27 I11. 30, the court said: “A note or 

_ bond to pay money, is necessarily but a part o% the — between 
the parties, leaving out, as it does, all that portion of the agree- 
' ment which induced the undertaking to pay the money, and if this 
part could not be shown by parol, there must ever be a liability to 
& failure of justice.” This language is cuoted in Ruff vs. Jarrett, 


94 Ill. 475, and the defendant was permitted to show a breach of 
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warranty for the property for which the note was given. To the same 
effect are McClure vs. Williams, 65 111. 390; Mann vs. Smyser, 176 
Ill. 365; Van Norman vs. Young, 228 Ill. 425. The evidence dia not 
vary the terms of the note, but merely showed the conditions under 
which it was delivered. 

Complaint is made of the fourth, fifth and sixth instructions 
given on behalf of the appellee, and the eighth and ninth instructions 
refused on behalf of the appellant. We think the instructions see 
and refused were in accordance with the law applicable to the facts 
and no error was committed in any of them. 

We find ho reversible error and the judgment will be affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, (.. 
SECOND DISTRICT. (ae 


1, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 

in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof. 

do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 

said A te Court, at Ottawa, this vO HE day of 


Cr in the year of our Lord one thousand 


nine hundred and twenty- ye Cn ce_ . 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of April, 
in the year of our Lord one thousand nine hundred and 
twenty-three, within and for the Second District of the State 


Ot Mittin on Ss: 


Present--The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 
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Jacob W- Welty, 
appellant, 
. Appeal from the Circuit Court 
VS. 
of Ogle County 
Adolph Bursing, 


appellee, 


. oe 
— © § J 4 “af Zz 4 
Partlow, P.J. - I ed 


Appellant, Jacob W- Weity, began an action of replevin 
against appellee, Adolph Sursing, before a justice of the peace 
in Ogle county to recover 210 fence posts and 27 loads of pole 
wood which appellant claimed to own. There was a trial by jury, 
@ verdict in favor of appellant, and an appeal was prosecuted to 
the circuit court of Ogle county, where there was a frial by 
jury, verdict in favor of the appellee and this appeal was prose- 
cuted. 

The principal ground of reversal urged is that the verdict 
is contrary to the evidence. The evidence shows that tne appel- 
lant was the fdwmer of 145 acres of lend northwest of the village 
of Byron in Ogle county. The farm was rented to appellee in 1916 
and he occupied it for five years. In the northwest corner of 
the farm was a tract of land known as the brush tract containing 
about an acre and a half. It extended about twenty five rods 
along the west fence and about five rods along the north fence 
and was of irregular triangular shape. It was covered with trush 
and on it were a large number of standing trees consisting of 
crabapple, burr oak, black oak and white pine. East of the brush 
tract was a clearing or pasture about two rods wide east and west. 
East of the clearing was a timber tract consisting of mostly 
burr oak, some hickory and some black oak. The timber tract was 
about forty rods wide east and west and ebout sixty rods north 
aud south and contained eighteen or twenty acres. Some of the 
trees in the timber tract were two feet in thickness and the 
average was about a foot thick. South of the brush tract was 


& pasture of two or three acres extending to the timber track. 
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There was a fence along the south side of the timber tract end 
of the pasture tract. 

In the fall of 1916, appellent made a contract with appellee 
and his brother, Joseph Bursing, who was then living with appellee, 
to clear the brush tract for $25.00 and the wood. ‘Whey comnenced 
at the south end and worked north. They cut about three-fourths 
of the timber and brush, and in the spring stopped work. ‘The 
appellant paid them $25.00. There was left on the brush tract 
uncut about twenty burr oaks, black oaks and white pines. 

The appellee contends that shortly after this contract for 
clearing the brush tract was entered into, appellant requested 
that they make a change in the contract for the reason that he 
wanted certain of the timber left standing along a ravine in the 
brush tract so the banks wovld not wash. Appellee contends that 
in place of the timber left standing in the brush tract appellant 
agreed that eppellee should have other timber in the timber tract. 
Appellant denies that any such change was made in the contract. 
The timber in question includes timber taken from both tracts. 
After appellee quit cutting timber in the brush tract in 1917, 

‘no more timber was cut for five years except some fire wood. 

The controversy which is the basis of this iaw suit occurwed 
in 1922, just before tha appellee moved off of the land on March 
1, 1922. Appellee had a sale and sold ell his stock. He then 
turned stock of his neighbors into the pasture. Appellant testi- 
fied that when he saw this stock in the pasture he told appellee 
that appellee had no right to turn this stock into the pasture 
and if appellee would take the stock out appellee could take the 
wood he dié not cut five years before. On ecross-examination appel- 
lent said he told appellee he could have the wood he did not cut 
off of the brush tract. The witness Matters testified he heard 
this conversation between appellee and appcllant and appellant 
tola appellee that if appellee would take the cattle ovt appellee 
could finish the timber which appellant had given him in the brush 


tract. Harl Null testified he heard this conversation and appellant 
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saié if appellee would have the stock taken out appellant would 
let him have the balance of that woodk and appellee replied that 
rather than have any trouble he would have the stock taken out. 
Appellee testified that appellant said "You know that wood you 
were supposed to get. If you don't take the cattle out, I am 
going to stop you from taking that wood." I said "The wood is 
worth a whole lot more than the cattle and mules." He said “If 
you think it is, take your cattle and mules out." I said "I 
would take them out" and he said "All right." The cattle and 
mules were taken out and not put back. 

Claiming to act upon the conversation in which appellant is 
alleged to have told appellee he could take the balance of the 
timber which he had not taken five years before, appellee cut part 
of the twenty trees left in the brush tract and then went across 
the clearing and commenced at the south end of the timber tract 
and cut trees from the south end to the north, a distance of about 
four rods in width east and west, and sixty rods long north and 
south. He cut fifty-six trees, mostly burr oak, some of which were 
two feet in diameter. ‘Some of the trees were large anough to 
Make Six posts at the bottom cut and may of the posts could. be 
split into two posts. They were all good solid timber. From 
these trees the appellee made posts and pole wood which he removed > 
from the farm. These posts and this wood are the subjects of . 
this replevin suit. 

The evidence shows that the parties, in the latter part o£ 
February, 1922, after this timber had been cut on the timber tract, 
had a conversation about the wood. ‘The appellant cleimed the 
appellee had taken wood that did not belong to him, but this was 
disputed by the appellee. Appellant stated that he was going 
to send Siires, a constable, to appellee. The next day Stires 
went to see the appellee. ‘The appellant admitted he sent Stires 
end instructed Stires to —*— the matter with appellee if he 
could, and he admitted that when Stires came back he reported 


to appellant the result of his conference with appellee. Stires 
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was not called as a witness, but the appellee testified Stires 
told him that appellant had sent him out to tell appellee that 
appellee could have the wood, but that he must not take any more 
posts, and aopellee replied that he would not take any more posts, 
and he did not take any more posts, and the posts replevied were 
posts which had been taken prior to this conversation, and the 
wood hauled back was what was given to him by Stires. 

Where the evidence is conflicting it is for the jury to 
weight the same and determine where the preponderance is, and their 
finding will not be disturbed by a court of review wiless it is 
Manifestly against the weight of the evidence. Greene vs. Mumper, 
138 Ill. 434; Green vs. Green, 145 Ill. 264; larble vs. Marble, 
504 Ill. 229. his case has been tried by two juries. The first 
jury decided in favor of the appellant and the last jury decided 
against him. It is a controverted question of fact as to just 
What change, if any, was made in the original contract with refer- 
ence to the clearing of the brush tract. There is also a conflact 
as to what was said between the parties at the tame the cattle 
were taken out. There is also a conflict as to whether or not 
the constable, who was sent out to see the appellee, settled the 
controversy between the appellant and the appellee. If the evi- 
dence of the appellee is to be taken as true, the constable was 
not only authorized to settle the controversy, but he did settle 
the controversy by telling the appellee he could take the wood 
but he should not take any more of the posts. Under this condition 
of the evidence we do not feel justified in setting aside this ver- 
dict on the ground that it is against the weight of the evidence. 

One instruction was refused on behalf of the appellant ana 
its refusal is assigned as error. Thig instruction told the 
jury thatif they believed the appellant had proven by a preponder- 
ance of the evidence, that he was the owner of the land on which 
the trees were cut, then he had proven prima facie ownership of 
the posts and wood, and if the appellee claimed Ownership the 


burden of proof was upon him to overcome the prima facie case. 
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The court instructed the jury at the request of the appellee that 
the burden of proof was upon the appellant. The appellent camot 
be heard to say that this instruction was not correct, because 

in appellant's first two given instructions that same rule of law 
was recognized as correct. In a replevin suit the burden is upon 
the plaintiff, he must show by a preponderance of the evidence 
his general or special property in the goods replevied at the 
time of the commencement of the suit. Pease vs. Ditto, 189 Ill. 
456; Perkins vs. Knicely, 204 111. 275. The question in this 
case was not limited to the ownership of the land but the question 
at issue wes as to the ownership and the right to the possession 
ef the posts and poles. We think the refusal of the instruction 
was not reversible error. 

On cross-examination the appellee was asked as to the value 
of some of the trees in the brush tract which he wes to take under 
his contract. An objection was sustained and this ruling is 
assigmed as error. The appellee had not testified to the value 
of any of the property, and therefore the cuestion was not prover 
eross-examination. The value of these trees was not material in 
the case. This was en action of replevin. The goods had been 
replevied and were in the possession of the appellee. ‘Ths appel- 
lent had closed his case and had made no proof as to the value of 
the 6imber and its value could throw no light upon the ownership 
of the wood. On cross-examination the appellee was asked where 
this wopd was taken, and an objection was sustained to the qestion. 
Under the issues the cuestion was not material and the objection 
was properly sustained. 

We find no reversible error and the judgment will be affirmed. 


sudgment affirmed. 
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Almeda Peterson, 
appellee, 
Appeal from the Circuit Court 
VS. 
of Knox County 
Andrew Anderson, 


appellant, 


Partlow, 2. J. fo Ji L.A 

Appellee, Almeda Peterson, began suit before a justice of the 
peace in Knox county against appellant, Andrew Anderson, to recover 
for room rent, washing, meals and labor. ‘There was a judgment in 
favor of the appellant in the justice court and an appeal wes prosecut- 
ead to the circuit court of Knox County, where there was a trial by 
jury, verdict for appellee for $63.50, and a further appeal to this 
court. . 

The appellee testified that the appellant was indebted to her 
for about one hundred meals between May 28, 1918, and December 11, 1918 
of the value of $75; for washing on May 29, 1918, $2.00; washing for 
five months from June 1, 1918, at $3.00 per month, $15.00; for clean- 
ing rooms three times between July 1, 1918, and December 15, 1918, at 
$2.00, $6.00; for care of rooms from May 18, to September 15, 1919, 
$30.00; for room rent from September 19, 1918, to December 15, 1919, 
$56.00. 

The evidence shows that appellant was the owner of nine acres 
of land on which was located a house where he resided with his wife. 
The wife died, and on May 28, 1918, a contract of sale for the premises 
was entered into with John E. Peterson, husband of the appellem. Peter- 
son also purchased certain articles of personal property from the 
appellant. The title to the real property could not be secured by 
Peterson until after a master's sale, and the deed was not delivered 
to Peterson until September 6, 1919. Immediately upon making the 
contract, Peterson and his family moved into the house. Appellant 
retained two rooms in the house from the date of the contract until 


the deed was made. From May, 1918, until about guly, 1918, the 
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appellant worked for Peterson. During the remainder of the time he 

worked for various persons in the neigiborhood but retained his rooms 

at Peterson's home. He generaily took his Sunday dinner at Peterson's 
house, and admits there were about one hundred of them. The appellee 
took care of his room and did his washings on various occasions as 
testified to by her. Appellant claims that under his contract of hir- 
ing, while working for Peterson, he was not to pay for his washing; 

. that Peterson was not entitled to possession of the house under the 
contract until the trade was completed, and appellee with her husband 
occupied the premises without any right wntil the balance of the pur- 
chase price was paid; that Peterson was the head of the family and 
appellee had no right to anything furnished the appeliant as it was 
all done in and about the business of her husband; that he made no 
agreement with appellee to pay her any money and that whatever she 
did was in discharge of her duties as the wife of Peterson who was 
the controlling force in the household; that if the claim of appellee 
is held valid then she is liable to him for $180 for rent of the 
premises which would more than set off her claim. 

Even conceding that the appellant occupied the two rooms as owner 
and was not liable for the rent, that doew not dispose of the various 
other items of claim which appellee had against the appellant. Appellee 
was under no legal liability to do his washing, clean his rooms and 
furnish meals. The items for washing and care for the rooms amount 
to $53 which is withint $10.50 of the amount of this judgment, and 
under the @ei dence the judgment is valid and binding to that extent 
regardless of all other questions in the case. It is admitted by the 
appellant that he received almost one hundred meals and the appellee 
testified that he was indebted to her for those meals. KHegardless of 
the relation between appellee and her husbanG the evidence shows that 
She had the right to recover for the meals furnished at least to the 
extent of $10.50. The appellant claims he would be entitled to a 
Set off for the rent but our attention is nct called to any evidence 
in the abstract where any such set off was claimed by the appellant. 

We conclude that the evidence sustains the judgment and it will 


be affirmed. Judgment affirmed. 
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Carl Crane, 
appellant, 


Appeal from the circuit court 
VSe 


of Knox County 
James T. Wheeler, as sheriff 
of Knox County, 


appellee, 


Partlow, P.J. 

The appellant, Carl Crane, began an aotion of replevin in the 
circuit court of Knox county against appellee, James T. Wheeler, as 
sheriff of Knox County, to recover possession of an automobile which 
appellant claimed to own. There was a trial by jury, verdict in 
favor of appellee and this appeal was prosecuted. 

The evidence shows that from 1916 to January 1, 1922, appellant 
was €ngaged in the automobile business in the City of Galesburg. 
During a part of this time the business was carried on under the 
firm name of Crane & MoKenzie, but appellant testified he was the 
owner of the business and that McKenzie was merely employed by him. 
In July, 1921, appellant was agent for the Haynes automobile and 
during that month purchased the automobile in question for $1539.37, 
but the transaction was in the name of the firm as was also the 
dealer's license. Appellant testified that in December, 1921, this 
machine was worth $1915.00. On December 28, 1921, a written agree- 
ment was entered into between appellant and Edmund 0. Dayton, by 
the terms of which the appellant leased the automobile to Dayton 
for twelve months at $100.00 per month. The machine was delivered 
to Dayton during the latter part of December, 1921, and he kept it 
at the Mackemer Motor Car Company's garage in Galesburg, where it 
remained until it was attached. On January 21, 1922, Dayton made 
application for a license for this machine. The application was 
made in the name of W. B. Dayton, who was a son of Edmund 0. Dayton, 

* the application was made and signed by Edmund 0. Dayton. On 


°8, 1922, an attachment writ in favor of Alice G. Dayton, a 
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former wife of Edmund 0. Dayton, was levied upon this machine and 

it was taken possession of by appellee. On May 1, 19232, the appel- 
lant made two sworn tax schedules, one in the name of Crane & 
MoKenzie and the other in his own name, in neither of which he listed 
for taxation the car in question. On May 8, 1922, an execution against 
Edmund 0. Dayton in favor of Frances C. Necasek, a daughter of Dayton, 
was levied upon this car by the appellee. On the same day the appel- 
lant made affidavit for a writ of replevin in the circuit court of 
Knox county, Illinois, but the affidavit was not filed until May 
25, 1938. Before suing out the writ of replevin and after the 
attachment writ was issued but before the execution was levied, the 
appéllant made a demand on the sheriff for the car. 

The first question for determination is whether the transaction 
between appellant and Dayton was in fact a sale as was found by the 
jury or was a leasing as contended by appellant. The evidence 
shows that on the date the written agreement was entered into the 
automobile was the property of appellant. He had a right to do 
with it as hé saw fit. If he desired to lease it to Dayton he 
had a right to do so. No law was violated by such leasing. The 
written instrument entered into by its terms and upon its fac€ must 
be held to be a lease and not a sale. The question is whether the 
other facts appearing in evidence were sufficient to make it a sale 
and dot a lease. There is no evidence that appellant knew Dayton 
was indebted to his daughter and former wife, or that he had any 
purpose in covering up the real title to the automobile. It is 
true there are some peculiar and suspicious circumstances attending 
the transaction. The license was taken out in the name of Dayton's 
son, but there is no evidence that appellant was a party to this 
transaction or that he knew anything about it. If the written 
agreement between appellant and Dayton was in fact a lease, then 
the fact that Dayton without the knowledge or consent of appellant 
took out a license in the name of the son would not be sufficient 
to deprive appellant of his title. Neither should appellant be 


deprived of his title because he and Dayton had been or were engaged 
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in business together, and that Dayton took the car to Kentucky 
after it was replevined where it has remained since that time. 
Practically the only other evidence which could possibly justify 
the verdict is that appellant did not schedule the car for taxation 
in his own name. At the time this tax schedule was filed the car 
was in the possession of the sheriff under the attachment writ. 

At that time its title was in controversy and appellant might have 
had some ground for uncertainty as to who would finally be adjudged 
to be the owner. This may have had some influence upon him in 
failing to schedule it for taxation. Fven if there had been no 
doubt in his mind as to the ownership, the mere failure to schedule 
it for taxation would not be sufficient to deprive him of his 
ownership. After carefully considering all of the evidence we are 
of the opinion that the finding of the jury that the appellant was 
not the owner is not sustained by the evidence. 

It is urged at considerable length that replevin is a possessory 
action and that appellant was not entitled to the possession of the 
car at the time the suit was commenced. Section 1 of the Replevin 
Act provides that replevin may be brought by the owner or person en- 
titled to the possession. The affidavit for feplevin alleged that 
appellant was the owner and entitled to the possession. If he was 
the owner he was not entitled to the possession as against Dayton 
for the reason that the lease was still in full force and effect. 
Appellant's right to possession as against Bayton was not the test 
of his right to maintain replevin. If he was the owner and his 
property had been wrongfully taken by appellee in payment of a debt 
du® from Dayton, he had a right and it was his duty to protect his 
title against unlawful sale. The attachment writ and the execution 
were not levied upon the leasehold interest of Dayton but the levy 
was made upon the theory that Dayton was the owner. Under these 
circumstances if appellant was the owner he was also entitled to the 
possession as against appellee. If appellant was the owner and was 
not entitled to the immediate possession as against Dayton, the 


final judgment was not entered until after the lease had expired 
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and under Section 323 of the Replevin Act, appellant was entitled to 
judgment for possession and the court should have assessed the costs 
against him. Farrell v. Hanchett, 130 Ill. 573. 

Complaint is made as to the demand and as to certain instruct- 
ions. We think the demand was sufficient to justify the replevin. 
The principal objection to the instructions is that there was in- 
jected into the case the question of possession when the real 
question was merely a matter of ownership. The objections to the 
instructions are of a general nature and we do not feel called upon 
to consider each in detail. We think that both the ownership and 
the right of possession were at issue. 

For the errors indicated the judgment will be reversed and 
the eause remanded. 


Reversed and remanded. 
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STATE OF ILLINOIS, } 
SECOND DISTRICT. \ 
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ST, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of 
said Appellat Court, at Ottawa, this. Tal ___day of 
Ens 
ae in the year of our Lord one thousand 
nine hundred and io aes CHA — 
Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of April, 
in the year of our Lord one thousand nine hundred and 
twenty-three, within and for the Second District of the State 


Otel binows: 


Present--The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
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Dorothy Grimn, 
Defendant in error, 
VSe Error to Circuit Court 
Henry Grimm, of Kane County. 

Plaintiff in error, 

Jett, J. 23 LI.A. 6 2 4 

The defendant in error filed her bill in the Circuit Court of 
Kane County against the plaintiff in error, for a divorce on the 
ground of habitual drwkenness. The plaintiff in error filed an 
answer to the bill, in which he denied the charge. There was a 
hearing and a decree for divorce was rendered against the plaintiff 
in error, dissolving the marriage, awarding the custody of the six 
year o14 child to the defendant in error, and ordering the plaintiff 
in error to pay alimony at the rate of $50.00 per month. The plain- 
tiff in error paid alimony for a time and then ceased making pay- 
ments. <A petition was filed in the Circuit Court, on failure of 
Plaintiff in error to comply with the terms of the decree, calling 
upon him to show cause, if any he had, why he should not be held 
guilty of contempt of court. A hearing was had upon such petition 
and the plaintiff in error was adjudged to be in contempt of court. 
From the order holding him in contempt of court an appeal was prose- 
cuted to this court, where the order was affirmed. Grimm v. Grim, 
ge2 Ill. App. 664. 

The cause then was taken to the Supreme Court, where the order 
was again affirmed. Grimm v. Grimm, 302 Ill. 51l. 

The plaintiff in error has now sued out a writ of error from 
this court for the purpose of reviewing the decree of divorce as 
Originally entered. There is but one ground of reversal urged, 
namely, that the recitals in the decree are not sufficient to 
Sustain the charge of habitual drunkenness, as alleged in the 
bill, and that the evidence taken in support of the decree is 


not preserved by a bill of exceptions. 
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The abstract of record in this cause sets out the original 
bill for divorce, the answer filed thereto, and the decree rendered 
thereon; the petition for citation by defendant in error; the answer 
of plaintiff in error to the petition for citation; the order of 
the court finding the plaintiff in error guilty of contempt for 
failure to pay alimony, as provided in the decreefor divorce; 
together with the oral testimony of defendant in error and plaintiff 
in error, offered on the hearing of the contempt proceedings; also 
& decree, rendered in favor of defendant in error against his for- 
mer wife, for divorce which was obtained by him some eight or nine 
months before he married defendant in error. 

The bill for divorce filed by defendant in error against plain- 
tiff in error alleged complainant and Henry Grimm were "lawfully 
Married January 3, 1912, at Crown Point, Indiana", and lived and 
cohabited as husband and wife wtil January 27, 1919; that as the 
issue of the marriage they had a daughter, six years old; that 
defendant was guilty of habitual drwmkenness for more than two 
years; that while intoxicated he quarrelled with and ill-treated 
his family and made life so intolerable to complainant that she 
was compelled to take their child and leave his home. Defendant 
answered, admitting he and complainant were "lawfully marrie a" 
January 3, 1912, and lived together until January 27, 1919. The 
answer denied the charges of drunkenness and bad treatment. 

In the answer of plaintiff in error to the petition for cita- 
tion filed by defendant in error, plainsiee in error, among other 
things in his said answer to the petition for citation, stated that 
he was on the fifth day of February, 1908, married to one Martha 
Klier; that on the 29th day of April, 1911, he filed a bill for 
divorce from his said first wife, Martha Grimm, and on the 30th 
day of May, 1911, he was granted a divorce from his said wife, and 
the decree is set Sate the abstract in this cause. That on the 
Srd day of January, 1912, the said plaintiff in error and defend- 


ant in error went to the City of Crown Point, Lake County, Indiana 
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and were married; that on and for a long time prior to the 3r¢ 

day of January, 1912, and for many years since said fast date, 

the said Dorothy Grimm, defendant in error, was and has been & 
resident of the State of Illinois; that the plaintiff in error, 
prior to, on, and for many years subsequent to the 3rd day of 
January, 1912, had been and still was a resident of the State of 
Illinois; that immediately after said marriage the said plaintiff 
in error and defendant in error returned to their home in Illinois. 

The evidence of the respective parties to this litigation 
that was heard in open court in the contempt proceedings appears 
in the abstract, and among other things the plaintiff in error 
testified: "I am living with my mother and my wife in Aurora, 
Illinois. I was married on the 24th day of November, 1920. I 
waited until a year was up- I was married in Aurora, Illinois. 
This is my wife who is sitting here in the court room". In view 
of all that is disclosed in this record, is the plaintiff in 
error in a position to insist that the decree obtained by de- 
fendant in error against him should be set aside and vacated 
and held for naught? It will be remembered that the plaintiff 
in error, in answering the bill of the defendant in error, 
admitted that they were "lawfully married January 3, 1912", 
and liveé together until January 27, 1919, and one chila was 
born to them. 

By reason of the facts as they appear in this record, we 
are of the opinion plaintiff in error has so conducted himself 
that he is not in a position to attack the decree. In the 
case of Stevens vs. Stevens, 51 Indiana, 542, the husband, 
after having obtained a decree for divorce, married again 
and was living with the woman to whom he was last married, 
as his wife. In a controversy with the previous wife, he 
asked the court to determine whether or not she had been 
legally and properly divorced from him. The court refused to 
consider that question, and in so doing, among other things, 
said; "By his marriage after his divorce, in contemplation 


of law, he admitted that he was legally divorced from his 
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former wife". In the case at bar, plaintiff in error by his 
marriage after being divorced by his wife, in contemplation of 
law, admitted the legality of the decree. Garher v. Garner, 
38 Indiana, 139; Stephens vs. Stephens, supra. 

As heretofore stated, the contempt proceedings between these 
Same parties was reviewed by the Supreme Court. Grimm v. Grimn, 
supra. 

This fact is admitted in the briefs and arguments filed 
herein. What was said by the court of last resort in reviewing 
the contempt proceedings sheds much light on the question involved 
on this hearing. At pages 515 and 514, the Supreme Court said; 
"The matter here relied on as rendering the decree void for want 
of jurisdiction, does not appear from an inspection of the record. 
Indeed, by his answer, defendant himself admitted the validity 
of the marriage and the jurisdiction of the court to render the 
decree. If the matter now relied on is true, it was within the 
knowledge of the defendant, and he delibcrately perpetrated a 
fraud on the court by concealing it. He cannot now be permitted 
to raise a question of the court's jurisdiction of the subject 
matter because he desires to avoid complying with the decree. 

He had the opportunity to present the question in the divorce 
proceeding which he now raises, and in addition to the general 
rule above referred to is now estopped to set up that matter 

in a collateral attack". (Morrill vs. Morrill, 23 A.S.R. 95). 
In the Morrill case, the Oregon Supreme Court aptly said; "There 
must be an end to litigation, and where a party has an opportunity 
to present his defense and neglects to do so, the demands of 

the law require that he should take the consequences when the 
judgment or decree is sought to be enforced against him in a 
collateral proceeding. Grimm also accuiesced in the decree 

and recognized its validity by paying part ef the alimony he 
was ordered to pay. According to his own statement he has 


again married since the divorce decree was entered, but he 
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waited a year after that decree was rendered before marrying again. 
He is now estopped in this proceeding to deny the jurisdiction 

of the court to render the decree. Denver City Irrigation and 
Water Co. vs. Middaugh, 13 A.S.R. 234; Greene vs. Greene, 61 

Am. Dec. 454, and note on page 465. 

We here have a proceeding in which plaintiff in error ad- 
mitted that he was lawfully married to defendant in error; one 
in which plaintiff in error acquiesced in the decree and recog- 
nized its validity by paying part of the alimony he was ordered 
to pay; and according to the testimony and admission of plain- 
tiff in error he has again married since the divorce decree 
was entered, but waited a year after that decree was rendered 
before marrying again. 

In view of the disclosures and admissions found in this 
record, we are of the opinion that the plaintiff in error is 
estopped to question the validity of the decree involved in 
.this cause. We are not unmindful of the fact that the decree 
is very loosely drawn; that the findings therein are largely 
conclusions. Yet, notwithstanding such is the case, the decree 
has been recognized by the plaintiff in error by his complying 
in part with its terms, and this, together with his subsequent 
conduct, leads us to the conclusiom that the said plaintiff in 
error is in no position to now complain of the decree. The 


decree of the Circuit Court is therefore affirmed. 


Decree affirmed. 
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STATE OF ILLINOIS, 


SECOND DISTRICT. a 


T, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof. 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my Office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


— at Ottawa, this- Oi / AE _day of 


- GF 3 in the year of our Lord one thousand 
nine hundred and twenty- GEO LE. 





Of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of April, 
in the year of our Lord one thousand nine hundred and 
twenty-three, within and for the Second District of the State 


of Illinois: 


Present--The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 


Ee) WELTER i oherin’. 





BE IT REMEMBERED, that afterwards, to-wit: On 
1092 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Rudofph C. Ficken, 
Surviving Partner, etc., 

appellant, 

vs. Appeal from the Circuit Court 

Sarah M. Tallyn, et al, of Woodford County 
Executors of the Estate of 
Edwin M. Tallyh, deceased. 

appellees, 
Jett, Jo 

On January 36, 1916, Rudolph C. Ficken and Theodore Ficken, 
partners, doing business under the firm name of the Farmer's Bank 
of Benson, the original plaintiff herein, took judgment in the 
Circuit Court of Woodford County, in vacation, against E. M. Tallyn, 
the original defendant, for $7875.58, on two judgment notes, one 
for $3000.00, dated September 25th, 1914, due March 35, 1915, and 
one for $3750.00 dated December 35th, and due June 324, 1915. The 
said amount of $7875.58 represented principal, interest and attorney's 
fees on the notes. The notes contained the usual power of attorney, 
authorizing the confession of judgment. 

On January $1, 1916, Tallyn filed his motion to open up the 
judgment and for leave to plead. On hearing, the motion to open up 
the judgment and for leave to plead was granted. A number of pleas 
were filed. Much delay it appears, was had in making up the issues. 
Before issue was joined Theodore Ficken, one of the original plain- 
tiffs, and E. M. Tallyn, the original defendant, departed this life. 
The death of €ach was suggested, and the surviving partner was sub-= 
stituted as plaintiff, and the executors of the estate of EF. M. 
Tallyn, deceased, were substituted as defendants. The pleas filed 
and on which the cause was tried, were the general issue, payment, 
failure of consideration and pleas to the effeet that the original 
defendant, E. M. Tallyn had given a note for $6750.00 upon an agree- 
ment and arrangement between himself and the original plaintiffs, 
that they should take and hold the note, and in case Tally dould 


be compelled to pay, or should pay any money because of & certain 
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$6600.00 note upon which judgment had been entered in Chicago, or 

if the said Tallyn should satisfy or cause the release and discharge 
of the said $6600.00 note then the $6750.00 note was not to be 
collected or paid. 

Also a plea called the seventh original plea, in which the entire 
history of all the transactions of E. M. Tallyn, the South Bend 
Assurance Company of South Bend, Indiana, its agent with the appel- 
lant and his brother, are set forth, and charging that Tallyn had 
been cheated and defrauded in the transactions. 

Replications were filed to the respective pleas and trial had 
in which the issues were submitted to a jury. The jury found for 
appellee. A motion for a new trial was denied and judgment rendered 
on the verdict of the jury against appellant for costs and this appeal 
followed. 

It appears that during the years 1913 and 1914 the original 
plaintiffs, Rudolph C. Ficken and Theodore Ficken, who were brothers, 
were conducting a private bank at Benson, Woodford County, Illinois, 
as partners under the firm name of the Farmer's Bank of Benson. EF. M. 
Tallyn, the original defendant, was a farmer residing only a few 
miles from Benson. The said original plaintiffs, being the holders 
of the two said notes and the same being past due, judgment was 
entered thereon as hereinbefore indicated. The fact that the notes 
were executed by E. M. Tallyn was not contradicted in any way. 

On the trial appellant introduced in evidence the two notes 
declared upon, which were admitted, and upon the introduction and 
admission of the two said notes upon which the appellant relied for 
@ recovery he rested his case. 

Therepon, appellees called DeWitte Tallyn, who is a son of 
E. M. Tallyn, the original defendant in this cause, and he was 
permitted to testify over the objection of appellant, and his testi- 
mony Was substantially as follows: That on May 8, 1913, one T. D. 
McCarthy, agent for the South Bend Assurance Company, of South Bend, 
Indiana, came to the home of E. M. Tallyn and sold him, the said 


E. M. Tallyn, 100 shares of stock at $30.00 a share, Tallyn giving 
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a note in payment for the stock. 

The note was for $3000.00, payable 12 months after date, with 
interest at the rate of 5 per cent, payable to the Farmer's Bank; 
Tallyn redeived the stock in the form of a stock certificate; the 
certificate bore date May 12, 1913, and recited that the company 
had a capital stock of $100,000.00, that FE. M. Tallyn was the 
owner of 100 shares of the stock and that it was paid up and non- 
assessable; and the witness further testified about a week later, 
on May 16, 1913, at the home of Tallyn, MoCarthy sold him another 
100 shares of the stock, Tallyn, giving a note in the sum of $3000.@0 
payable 13 months after date, to the Farmer's Bank, and to bear in- 
terest at 6 per cent, in payment for the stock; that Tallyn received 
a certificate for this stock containing the same recitals as in 
the former certificate; said witness also testified that the notes 
were renewed from time to time, and were finally paid to the Farmer's 
Bank at Benson, on March 1, 1915, by Tailynn, the maker of the notes. 

If it be true, as testified to by said witness, that the stock 
Was purchased, and the notes were executed and were paid, we are 
unable to see how it could be material for this proof to go to the 
jury in this proceeding in which appellant is seeking to recover 
upon the notes in controversy. The reason why this testimony 
could be heard, if at all, would be with a view of showing what 
the relations were between appellant, his deceased brother, and 
McCarthy. If the testimony of this witness was admitted even for 
that purpose, the jury should have been informed of the purpose 
for which the testimony was heard. This testimony, without being 
limited to the purpose for which it was introduced, was calculated 
to prejudice the rights of appellant in view of what is subsequently 
disclosed in this record. 

Appellees were also allowed to show over the objection of 
appellant by the said DeWitte Tallyn, that the said MeCarthy sold 
KE, uM. Tallyn, his father, 380 shares of stock in the said South 


Bend Life Assurance Company on or about June 37, 1913; that his 
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father gave a note in the sum of $6600.00 for the said sharee of 
stock; that the note bore date June 27, 1913, and was delivered to 
MoCarthy, agent for the Assurance Company; that on one of the visits 
McCarthy produced a letter purporting to be signed by the Ficken 
Brothers; that he saw the letter the first time that McCarthy came 

to his father's place; that the letter was handed to him by his 
father, and to his father by McCarthy; that himself, McCarthy and 
his father were the only persons present; that he had searched for 
the letter among his father's papers and was unable to find it; that 
his father did not receive any shares of stock for the $6600.00 note. 

On the part of appellees, N. 0. Tallyn testified, among other 
things, that on May 5, 1913, McCarthy came to his farm as agent of 
said Assurance Company, and tried to sell stock for them, and that 
he had a letter with him. The said witness was permitted to state, 
over the objection of appellant, that the letter was signed by 
Ficken Brothers. Evidence was permitted to go to the jury that 
McCarthy had a letter from the Ficken Brothers, and it is insisted 
that he, being armed with the letter from them recommending McCarthy, 
they were in league with him. 

No letter was produced. The evidence fails to show to whom it 
was addressed; the contents thereof were not known to the jury; the 
jury was left to reach its own conclusions as to the purpose of the 
inquiry about the letter. 

All this inquiry about this letter, when they were unable to 
produce the letter or to show what its contents were, should not have 
been permitted to go to the jury. It was an attempt to connect 
appellant with McCarthy and thereby prejudice him in the eyes of 
the jury. 

It will be observed that neither the appellant or the deceased 
brother was present at or had anything to do with the various trans-— 
actions testified to and about by the son and brother of F.M.Tallyn. 
There is nothing in the evidence to show that the ane llant or his 


deceased brother had anything to do at ali with the sale of the 
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280 shares of stock made by McCarthy to Tallyn. In that transaction, 
Tallyn, instead of giving a note to the Farmer's Bank as in the 
former deals, gave McCarthy a note for $6600.00 payable to "myself 
or order", with his name "E.M.Tallyn" endorsed on the back of it. 
This note never came into the possession of the appellant or his 
deceased brother, or to the Assurance Company. McCarthy took it 
away, kept it, and appellees claim it was put in judgment ina 

court of record in Cook County. 

The testimony relative to the 820 shares of stock made by 
McCarthy to Tallyn, and the note issued by Tallyn in payment for said 
shares of stock, and delivered to McCarthy, and the statement that 
E. M. Tallyn did not receive any etock for which the $6600.00 note 
was given, in view of the fact that the evidence shows that neither 
appellant or his deceased brother had any knowledge, at the time of 
this transaction, shoudd not have been permitted to be heard by 
the jury. . 

This evidence could have no effect other than that of being 
detrimental to the interests of appellant. If, under the theory 
ef appellant, this testimony was admissible for any purpose at ali, 
it should have been stated to the jury the purpose for which it was 
offered. 

Appellees offered, and it was admitted, over objections of 
appellant, a note for $6750.00, bearing date June 27, 1913, with 
interest at the rate of 6 per cént, payable to the Farmer's Bank 
ef Benson, and due 13 months after date. It was sought to show that 
this was the original note, and that the notes upon which judgment 
was entered are renewals of this note. The evidence faiis to dis- 
close that the notes declared upon are renewals of the $6750.00 note. 
Without some evidence to establish this fact, the $6750.00 note could 
shed no light upon the issue involved in this cause. The most that 
ean be said in favor of this contention is that it is a mere surmise 
that the notes sued om herein are renewals of the $6750.00 note. 

It appears that #@x N. O. Tallyn, a brother of E.M. Tallyn, the 


original defendant in this suit, had pending in Chicago, a certain 
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suit against T. D MoCarthy and one Mark J. Sullivan; that an affi- 
davit was obtained from Theodore Ficken, who was one of the original 
plaintiffs in this oause, to be us¢d in the case so pending in 
Chicago. It was an individual matter and did not relate in any 
manner whatever to the partnership business of Ficken Brothers; 

he was simply trying to furnish some information that would be of 
assistance to a patron of his bank, the said N. 0. Tallyn; said 
affidavit was admitted by the court on the part of appellees over 
the objection of appellant, and among othor things the said affi- 
davit of the said Theodore Ficken stated that he resided at Benson, 
Illinois; was cashier of the Farmer's Bank of that place; that the 
complainant was a customer of his bank} tiat he knew the defendant, 
McCarthy; that after June 27, 1913, Joseph Stout, who Was eonnected 
with the Assurance Company, informed him thst he had not issued 
the stook which McCarthy had sold to the Tallyn Brothers; also 
stated that the réason he had not issued and would not issue stock 
was that McCarthy had refused to deliver the notes executed by 
Tallyn Brothers for $600.00 each; that he advised Tallyn Brothers 
of the fact in order that they might protect themselves. The 
affidavit further states what the said affiant did in going to 
Chieago with the Tallyns. This affidavit, while it was to be used 
in a suit pending inCook County concerning a transaction and law 
suit there pending, had no relation whatever te the partnership 
interest of the Ficken Brothers, and should not have been admitted 
in this case for that reason. 

There is some evidence in this record testified to by DeWitte 
Tailyn to the effeot that in the event E. M. Tallyn was called upon 
to pay the $6600.00 note or judgment that had been entered thereon, 
that he would not be required to pay the $6750.00 note in the hands 
of Ficken Brothers. 

v The evidence discloses the fact that after T. M, Tallyn had 
settled and adjusted the suit growing cut of the $6600.00 note that 
Was pending in Chicago, that he went to the bank and renewed tie 


said $3750.00 note declared upon in this case, and there ig no 
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evidence to show he demanded the $3000.00 note that he had previously 
executed and was then in the hands of the bank of Ficken Brothers, 
and upon which judgment was entered in this suit. 

In view of the theory on which this case was tried by appellees, 
when considered in conneotion with the instructions of the court 
given in this cause on their part, it is not difficult to account for 
the verdict of the jury. The first instruction given on the part of 
appellees is as follows: "If the jury believe from a preponderance 
of the evidence that the two notes in suit for $3000.00 and $3750.90 
were signed and delivered by I. u Tallyn, Without any good, valid 
or other sufficient consideration in law, as is alieged in certain 
pleas of the def@ndant, then it is your duty to find a verdict in 
favor of the defendant". This instruction directs a verdict in 
favor of appellees in case the jury velieve from a preponderance of 
the evidence that Tallyn signed and delivered the notes, without 
any good, valid or other sufficient consideration in law, as alleged 
in certain pleas of appséllees. This instruction, should hive been 
acourate, but it leaves it for the jury to speculate on what some 
good, valid or other sufficient consideration in law way be, without 
aay guide to go by in this or other instructions given in this cause. 
It also says "as alleged in certain pleas of the defendant". There 
are C€ight pleas in this record on which issue was joined. To which 
of the eight pleas was the jury to go in response to the instruction 
"as alleged in certain pleas of the defendant", in order to ascertain 
whether or not there was any good, valid, or other sufficient con- 
sideration for the notes in controversy. 

We are not unmindfui of the fact that appellant, im his first 
instruction, told the jury that they should find for the plaintiff, 
unless the defendant had proven his special pleas or some one of them, 
by @ preponderance of all the evidence in the case. We recognize the 
rule to be that a party to a suit is not permitted to complain of an 
error of which he has been guilty of committing. Appetlices did not 
only refer to the pheas in this instruction, but went 30 far as to 


say to the jury that if they pelicved froma preponderance of the 
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evidence that the notes in controversy were signed and delivered 
by Tallyn without any good, valid or other sufficient consideration 
in law, as alleged in certain pleas of the defendant, then it is 
the duty of the jury to find a verdict in favor of the defendant. 

In relation to the giving of this instruction, the true criterion 
is, - was the instruction calculated to mislead the jury or to pre- 
judice the rights and interest of the parties litigant? On account 
of the incompetent testimony offered on the part of appellees and 
admitted over the objections of appellant, and in view of the issues 
as made up, it can readily be seen that this instruction was cal- 
culated to work a prejudice of the rights of appellant. 

Appellees second given instruction directed the jury to find 
the issues joined for the defendant in case they belicved froma 
preponderance of the evidence, among other things, that the $6750.00 
note was given by E. M. Tallyn, as averred in his second additional 
pléa upon an agreement and arrangement between himself and the 
original plaintiffs that they should take and hold the note, and 
in case Tallyn should be compelled to pay or should pay any money 
because of or on the $6600.00 note which was put in judgment in 
Chicago, or if the said Tallyn should satisfy or cause the release 
and discharge of the said $6600.00 note then the said $6750.00 note 
was not to be collected or paid. This instruction did not require 
appellees to show that Tallyn carried out the arrangement and 
agreement and paid or satisfied in any way the $6600.00 note or 
judgment in Chicago. It directs a finding for the defendant on 
the issues joined without requiring the showing of a very essential 
part of the defense, the satisfaction of the Chicago matter by 
Tallyn. It will be remembered that the record discloses the fact 
that the surviving partner denied that there was any such arrange= 
ments as is claimed on the part of appellee, that in the event 
Tallyn satisfied the $6600.00 note or the judgment based thereon 
that he would not be required to pay the $6750.00 note. A contro- 
verted element and a very material one was omitted from said second 
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In conclusions, it is conceded that E. M. Tallyn executed 
the notes in question. The law presumes that necotiable paper waa 
regularly issued for a valuable consideration, and that the payee 
is a bona fide holder and entitled to recover the full amount thereof. 
Also, the rule is that every negotiavle instrument is deemed orima 
facie to have been issued for a valuable consideration, and a valuable 
consideration is any consideration sufficient to support a simple 
contract. 

As we observe this record and from what is ilisclosed therein, 
and in view of the instructions given by appellees to the jury, we 
are clearly of the opinion that the trial court erred in refusing 
to grant the motion for a new trial} Shat reversible error was 
committed in the trial of the case, and that the judgment should 


be reversed and the cause remanded, which is accordingly done. 


Reversed and remanded. 
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7 Clerk of the Appellate Court. 


STATE OF ILLINOIS, 


{ SS. 
SECOND DISTRICT. \ 


IT, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appell Court, at Ottawa, this Gl At day of 
—— > es Lord one thousand 
nine hundred and twenty- 


— — 


| elon Io oe 
4OeHHOL PT euTaya TORCH ORs 
nili Io teceeu ia aionilll te inte oil} lo 0 bno hice rol al 


> > 
si) jo Morice oft do ete sit) eabwnlaysrel sds sad yi 


hdl 


77 1) 
setlaom ot boss Jo vseia a jolt & 
sen 7 ) 
wy ise oifissead | jested/ yadenieeT al 


. \ 
aly orl) te pro oc hrige J * 


J ented) itt } 2. ‘* 
3 — —* 


re) Closed tom bested oni J i 
~ % P 


* - = 4 € 
oe Pee a kd ; ——— Nee 
~ % : - t ie | 
Ma | y 
Wine — —R iu AL Vu Sant J 





PA a — 


AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of April, 
in the year of our Lord one thousand nine hundred and 
twenty-three, within and for the Second District of the State 
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Peoples of the State of 
Tliinois, 

Defendant in error, 


Error to County Court 
VS. 


of Lake County 

Andrew Wiborg, 
Plaintiff in error, 3 3 
Re OP 


Jett, J. 

An information was filed in the County Court of Lake County 
against plaintiff in error Andrew Wiborg containing ten counts. 

The first, second and third counts of the information each charged 
the unlawful sale of intoxicating liquor. The fourth count charged 
the unlawful possession of intoxicating liquor. The remaining counts 
charged possession, disposing of, bartering, furnishing and selling 
intoxicating liquor, respectively. | 

A trial was had by a jury and the following verdict was re- 
turned: "We the jury find the defendant, Andrew Wiborg, guilty in 
manner and form as charged in count as indicated in form attached 
herete of the information." The verdict was signed by the several 
members of the jury. 

The trial was had before Judge DeWolf of Boone County, who was 
temporarily presiding in Lake County. By agreement of the parties 
a sealed verdict was to be returned and the jury permitted to sep- 
arate. The jury returned the verdict in the form as above shown, 
and separated. The verdict was opened and published she following 
day by Judge Persons. Ten davs after the seid verdict had been 
received and the jury permitted to separate, the state's attorney 
moved the Court, Judge DeWolf having returned, and presiding, that 
the verdict heretofore returned be corrected. The motion of the 
state's attorney was heard and sustained and the jury was re-convened 
and instructed in an oral instruction by the court to again retire 
to the jury room in the custody of the same bailiff and to report 
into court a verdict in harmony with their intentions according to 


the two papers heretofore xakmmmem@ returned into court by the jury 
ag their verdict and also gave the jury the information filed in 


the case. 
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A paper bearing no file mark nor other mark of identification 
was discovered among the files in the case. Neither party to this 
proceeding appears to know aow the instrument got into the files 
nor by whom it was written. it is ag follows:- "We the jury find 
the deféndant, Andrew Wiborg, guilty in manner and form on two 
counts, nauély; ist. for being umlawiully in possession of intoxicat- 
ing liquor and gud. for selling intoxicating liquor. Not having 
the bill of information, we are wnable to give the counts as numbered 
in tae information." This instrument is not signed. 

From the vécord in this causé, tae court at the time the oral 
instruction was given to the jury after being recalled, had in mind 
the verdict of the jury returned in tne fixet instance and opened and 


published by Judge Persons and the instrument last above quoted which 


jury after being réconvened "to report into court a verdict in 

harmony with their intentions according to the two papers heretofore 

returned into court," The jury after retiring wnder the instructions 

of the court, returned the following verdict into open court, "We 

the jury find the defendant Andrew Wiberg guilty in manner and form 

as charged in counts numbered two and four of the information." 

The defendant interposed a proper cbjection to the courts action 

in again bringing the jury together and permitting it toreturn the 

dast above mentioned verdict. ‘Such objections were overruled. 
Motione for a new trial and in arrest of judgment were made 

and each denied. Judgment was rendered on the verdict. The defendant 

was sentenced to pay a fine of $500.00 and to be imprisoned in the 

county jail for 130 days on cach count. 

v The plaintiff in error makes somplaint of the action of the 

court in admitting certain testimony and in the giving of certain 

instructions. I+ is also insisted that the judgment of conviction 

is not warranted by the evidences. Inaswuch however, as this cause 


must be reversed and remanded upon other grounds, we refrain from 
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disoussing a question not related to the error which works a re- 
versal herein. 

We are clearly of the opinion that the first verdict was so 
informal and defeotive that no judgment of convietion could be 
entered thereon; that the instrument found amone the files above 
referred to and which was unsigned and which the court appeared to 
treat in the light of a verdict is entitled to no consideration in 
this case; that the court was without authority to =gain assemble 
the jury es was dons in this cause and to permit a corrected verdict 
to be returned. 

Such a practice is certainly too loose to be sanctioned. After 
the jury had been separated for a period of ten days the cause was 
then beyond their control. The judgment is therefore reversed and 


the causé remanded. 
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STATE OF ILLINOIS, 


SECOND DISTRICT. { ss. J, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof. 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 
said — Court, at Ottawa, this IAF day of 


in the year of our Lord one thousand 
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Begun and held at Ottawa, on Tuesday, the third day of April, 
in the year of our Lord one thousand nine hundred and 
twenty-three, within and for the Second District of the State 


One leh imonrs': 


Present--The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 


HA J. WELTER, Sheriff. 


BE IT REMEMBERED, that afterwards, to-wit: On 
I(5 1992 the opinion of the Court was filed in the 
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The People of the State of Illinois, 
Defendant in error, 
VSe Error to Circuit Court 
Charles Finefield, of Livingston County. 
Plaintiff in error, 


og 


i 


The plaintiff in error, Charles Finefield, was found guilty 





Oo 


Jett, Je 


in the Circuit Court of Livingston County, of unlawfully selling 
intoxicating liquor in violation of the Illinois Prohibité&on Act, 
as charged in count three of the indictment returned against hin. 
Judgment was entered on the finding of the jury and he was sentenced 
to the county jail of Livingston County for and during the term of 
90 days and a writ of error has been sued out to review this judgment. 
It is insisted by plaintiff in error that the verdict of the 
jury is not sustained by the evidence. The testimony on behalf of 
the People shows that the sheriff of Livingston County employed 
C. He Ledderboge and Clifford Walters to investigate the illegal 
sale of intoxicating liquors in the village of Odell, near which 
place the said Charles Finéfield resided. The said Ledderboge and 
the said Walters went to the village of Odell, on September 28, 1922, 
and met Charles Millwood at Barrows' pool hall and the said Walters 
met him later in Harry Schultz's dry cleaning shop where they were 
having “a little game". The said Millwood informed Walters that 
if he would furnish the money that he, Millwood, would get some 
Rigquor for him. Walters went to Ledderboge for the purpose of 
getting the meys of their Ford coupe and told him to get on the 
car. Walters returned to Millwood, they got into the car and 
drove out to the residence of the plaintiff in error, which place 
was at the egde of the town. The said Ledderboge rode on the side 
of the car which Walters was driving. The said Millwood had known 
Charles Finefield for about three years and knew where he lived. 
Upon arriving at the home of the plaintiff in error Millwood got 


out of the car and went to the side door of the house and asked 
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the plaintiff in error if he had any moonshine and plaintiff in 

error replied that he had two quarts. Millwood then went back to 
Walters in the car and told him that the plaintiff in error had two 
quarts and he wanted $3.00 a quart. Walters then gave ilillwooa 
$6.00. Millwood then returned to the side door and gave the plain- 
tiff in error the $6.00 and received the two bottles. He immediately 
delivered the two bottles to Walters. These two bottles were iden- 
tified and introduced in evidence and the testimony established the 
fact that they each contained more than forty per cent alcohol by 
volume. 

The evidence further shows that on September 30, 1922, Ledder- 
boge and Walters went to the residence of the plaintiff in error, 
and Walters introduced Ledderboge to plaintiff in error. Leéder- 
boge told plaintiff in prror he wanted to get some whiskey for over 
Sunday- Plaintiff in error said he would see what he could do; he 
went to the side door of his house and came back and said that the 
boy did not have any bottled but that he would go out to the barn 
and see what he could find. Plaintiff in error returned from the 
barn and delivered to Ledderboge some whiskey for which he was paid 
$3.00. This bottle was also anelyzed and was found to contain more 
than forty per cent alcohol, and was used as evidence on the trial 
of the case. 

The plaintiff in error testified in his own behalf and denied 
everything except that he knew Millwood; that he had never seen 
nor met Ledderboge or Walters; that he had not made a sale of whiskey 
or liquor to them or either of them nor to Millwood. After the 
plaintiff in error had been found guilty by the jury he made a 
motion for a new trial and one of the reasons relied upon was 
newly discovered evidence which was based upon an affidavit made 
by himself. The court overruled the motion for a. new trial. Plain- 
tiff in error then made a motion to be released on probation which 
was referred to the probation officer. 

This cause was then continued to the January term, 1923, of 
Said court upon motion of plaintiff in error. At said term plain- 


tiff in error made a motion for leave to file aé@ditional affidavits 
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in support of his motion for a new trial and to set aside the 


order already entered denying a new trial. The court denied the 
motion for leave to file additional affidavits in support of said 

’ motion for a new trial and refused to set aside the — over- 
ruling the motion for a new trial, and denied application of plain- 
tiff in error to be released on probation. Judgment was rendered 
as above indicated on the verdict of the jury. 

Plaintiff in error insists that the judgment of conviction 
is based on evidence of so unsatisfactory character that it leaves 
@ serious doubt of the guilt of the plaintiff in error. This was 
peculiarly a case for a jury, and it was the province of the jury 
to determine the weight of the evidence. If the jury believed 
the evidence on behalf of the People established the guilt of the 
plaintiff in error beyond a reasonable doubt, it was the duty 
of the jury to find the plaintiff in error guilty. If they be- 
lieved the evidence on behalf of the plaintiff in error the jury 
Should have found him not guilty. Where there is merely a con- 
flict in the evidence the verdict will be affirmed. Duffy vs. 
People, 98 Ill. App. 34; People vs. Eastman 93 I11. 112. 

A verdict will not be reversed unless it appears that it is 
not sustained by the evidence beyond a reasonable doubt. Steffy 
vs. People, 130 Ill. 98; McCoy vs. People, 175 Ill. 224. We 
cannot say the evidence does not establish the guilt of the plain- 
tiff in error beyond a reasonable doubt and we do not feel justified 

in setting aside the verdict on account of insufficient evidence 
to sustain it. 

In support of the motion for a new trial the plaintiff in 
error filed his own affidavit claiming the discovery of new evi- 
dence. There is nothing in the affidavit of the plaintiff in error 
worthy of consideration in support of the motion for a new trial. 
The additional affidavits plaintiff in error sought to have eon- 
sidered in support of the motion for a new trial stated facts 
that were of an impeaching character. The additional affidavits 


indicate that plaintiff in error would prove that Ledderboge and 
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Walters were in the dry cleaning establishment of Schultz or in 
Barrows' pool hall on the days in question from 6 to 7% o'clock in 
the evening until 11 o'clock that night. In order to justify a 
“new trial on the ground of newly discovered evidence it must appear 
that the evidence would probably change the result if the new 
trial was granted. The evidence must have been discovered since 
the trial and the affidavits must show that it could not have been 
discovered before the trial by the exercise of due diligence. It 
must be material to the issue. It must not be merely cumulative 
or in the nature of impeaching evidence. People v. Williams 242 
Ill. 197. 

In People v. Johnson, 298 Ill. 52, on page 60 it was said; 
"Applications for a new trial on the gounak of newly discovered 
evidence are not looked upon with favog by the courts, and, in 
order to prevent as far as possible, fraud and imposition which 
the defeated parties might be tempted to practice as a last resort 
to escape the consequences of an adverse verdict, such application 
will be subject to the closest scrutiny by the court, and the 
burden will be upon the applicant to rebut the presumption the 
verdict is correct and that there was no lack of due diligence." 

The indictment was returned into open court October 5, 1922. 


The trial was on December 13, 1922. The names of Ledderboge, Mill 


wood and other witnesses were on the back of the indictment. 
Plaintiff in error had knowledge of this fact and if he had de- 
Sired to do so he could have talked to the witnesses and ascer- 
tained what they knew about the case and this would undoubtedly 
have led to a discovery of the evidence set out in the affidavits. 
The affidavits are silent as to any reason or excuse why the facts 
could not have been discovered before the trial by the exercise 
of due diligence. Applying the rule as we understand it and tak~ 
ing into consideration the purpose of the affidavits sought to 

be filed in support of the motion for a new trial, we are not 
prepared to say the trial court committed error in refusing to 


grant the motion to file the additional affidavits. It is quite 
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Begun and held at Ottawa, on Tuesday, the third day of April, 
in the year of our Lord one thousand nine hundred and 
twenty-three, within and for the Second District of the State 


Of) Pianos: 


Present--The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
092 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Sam Ferrero, 
appellee 
Appeal from the Circuit 
vs. 
Court of Bureau County 
L, D. Spaulding, sheriff 
of Bureau County, Illinois. 


appellant, 


Jett, Je 


By virtus of an execution dated July 31, 1982, against L. F. 
Gufford, which was placed in the hands of appellant on August l, 
1928, he, as sheriff of Bureau County, on August 17, 1922, levied 
upon a five passenger Gardner automobile as the property of said 
Gufford. The following day appellee, claiming to be the owner of 
the automobile, instituted this replevin suit and upon a trial 
had before a jury a verdict was returned in his favor upon which 
judgment was rendered and appellant appealed. 

It appears from the evidence of appellee who testified in his 
own behalf and who was the only witness on the part of appellee 
examined in chief, that he was a resident of Marseilles and that 
on Sunday August 6, 1922, he came to Spring Valley and talked with 
Gufford, (his wife Gertrude Gufford being present), about purchas- 
ing this Gardner car. On the following Sunday, August 13, he re- 
turned to Spring Valley, saw Gufford and after some preliminary 
negotiations bought the car for $340.00, paying $20.00 cash to 
Gufford and agreeing to pay the balance on the following Tuesday. 
Appellee drove away in the car after Gufford handed him a short 
statement of the transaction using a tag of the Spring Valley Car 
Exchange and having those words printed thereon and opposite the 
printed word, "Salesman", Frank Gufford wrote his name. 

On the following Wednesday, appellee returned to Spring Valley, 
advised with his attorney and insisted upon having a bill of sale 
frem Gufford. 

Gufford testified on behalf of the appellant that he was a 
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dealer in used oars and conducted his buriness under the name of 
the Spring Valley Used Car Exchange; and that about the first of 
August he was the owner of a Sedan which he traded to Mre. Mul- 
holland for this Gardner car which he subsequently sold to appellee; 
Gufford testified positively that he owned this car before he sold 
it to appellee and insists that he told appellee and his attorney 
that he wanted to do business with reference to this car in his 
wife's name because there was an execution out against him; that 
the attorney acting for appellee, accompanied by James Dewey, a 
Justice of the Peace, and Gufford, went to Cherry, where Mrs. 
Mulholland lived and there procured her signature to a bill of 

sale which evidenced Gufford's ownership of the Gardner car; this 
was done on August 16, but before the balance of the purchase price 
was paid. This bill of sale was ante-dated and it bears the date 


of and purports to have been acknowledged on August 9th. 


Upen the return from Cherry, to the office of appellee's attorney 
a bill of sale was made out and executed by Gufford to appellee. 
Appellee came in and inquired if the bill of sale was executed and 
was informed by his attorney that it was and that everything was 
ready for him to pay Gufford and it was at this time before appellee 
had paid any money, that an officer came in and informed them that 
he had the Fraser attachment writ and that thereafter appellee 
laid the money on the table and appellee's attorney took it. Gufford 
knew that there was an execution out against him and for that 
reason informed appellee's attorney that he wanted to do business 
with reference to this car in his wife's name but appellee insisted 
upon a bill of sale from Mrs. Mulholland to Gufford and from Gufford 
to appellee. 

The foregoing was all the material evidence except in re- 
buttal James Dewey testified that he had heard Gufford say upon 
their return from Cherry that the automobile which he had traded 
to Mrs. Mulholland belonged to his wife, and that the Spring Valley 
Used Car Exchange was his wife's. Gufford denied making these 


statements. 
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It was the contention of appellee in the trial court and it 
is his contention here that at the time he purchased this oar from 
Gufford it belonged to the Spring Valley Used Car Fxchange, a busi- 
ness owned by Gertrude Gufford, the wife of Frank Gufford and that 
at that time Frank Gufford was acting for her as her agent. The 
evidence shows however, that the car replevined was Gufford's. 

His title was evinced by a bill of sale and he as owner executed a 
bill of sale to appellee. Under this evidence we do not see how 
the judgment in favor of appellee can be sustained. 

From the moment Gufford became the owner of this Gardner car, 
the execution which was at that time in the hands of appellant attach- 
ed and became a lien thereon. . 

Second National Bank v. Gilbert, 174 Ill. 485-494. 

It is apparent from this record that appellee did not act in 
good faith in making this purchase but his purpose was to,fmanipulate 
the transaction that Gufford would get a bill of sale in his own 
mame and the judgment against Gufford could then be collected. The 
usual and customary manner of transacting business was not observed 
by appellee and if he is injured by our findings he can blame no 
one other than himself. 

Appellant complains of the fifth and sixth instructions given 
on behalf of appellee. What we have said renders it umnecessary to 
consider these instructions but we believe there was no error com- 
mitted by the court in giving them nor did the court err in refusing 
appéllent's 22nd and 24th instructions, as the law governing the 
issues was fully stated in the llth, 12th and 13th instructions. 

We conciude therefore that the judgment should be reversed, and 
the cause remanded, which is accordingly done. 


Reversed and remanded. 
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nine hundred and twenty- 


AA¢tLtr-o Mae = 
Clekkof the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of April, 
in the year of our Lord one thousand nine hundred and 
twenty-three, within and for the Second District of the State 


One SI Simio se: 


Present--The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
1993 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 


‘iT 40 What Aethene yee 


fad 
* 


3507 oo ,4¥e1!0 Ja bisd baa 
2ST an 


' eno biol 7u0 10 TOS held 


rol OA 13i¥9 " 
2 bag Gidds J— we 


J a 
sionri{ti 


~NOITHAD .A SUTSUDUA 00K, 
vortauG ,TTEb,.M SAMOHT cof - 
oliaul .,8a400.4¢ KAMHO on * 
440 ,MOBKHOL .d e——— 
-Riited2 aaraa ꝛ * 


LTE S) .o + oe a 


(28 


nee at fe ae wher 


a2 


oO strw-of ,abrewserts ted? *, C2HREMEMES T 
efp of belt} gaw tied ant to ncofargo” ads “peor 
a 4 
sevuntl bas ebroweedi ai ‘“sixued bite 1 sotto oe 
ti lwiot (pow 





General No. 7053 Ag. No. 1 


Will County Produce Co., 
Plaintiff in Error, 
vs. Error to Will 
Joseph Freedman, 


Defendant in Error, 


The plaintiff in error brought suit against the defendant in 


Jones, J.» 


error before a justice of the peace in Will County and obtained a 
judgment for $100. The defendant in error prosecuted an appeal to 
the circuit oourt of Will County to the May term, 1921, thereof. 

The record in this case sets cut what purports to be rules three 
and five of the circuit court of Will County. Rule three provides 
that, "The appellant shall file a written appearance in this court 
before the third day of the term commencing not less than ten days 
next after the transoript is filed in this court. The appellee shall 
file a written appearance by the same time if the appeal bond is 
filed in the court below, but if it is filed in this court, appellee 
shall file such appearance before the third day of the term to which 
the appeal summons served upon him is returmable. If such appear- 
anee is not filed, the cause may be placed on the trial calendar 
yaeShaKs notice." Rule five provides that "When a causé is reached 
on a oall of the trial calendar, it shall immediately be tried, 
dismissed or continued for good cause shown; but the court may at 
its discretion sct a cause for trial out of its order". Plaintiff 
in error filed a notice with the clerk of the court asking that the 
case be set for trial at the May term, 1921. The defendant in 6rror 
entered his appearance and also asked that the case be s°t for trial 
at the May term. On June 24th, 1921, defendant in error moved the 
court to dismiss the suit because plaintiff had not entered its 
appearance as required by said Rule three. The motion was allowed 


without notice to plaintiff and the suit was dismissed. fa We 
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think the filing of a notice by plaintiff asking that the cause be 
set for trial was tantamount to an entry of appearance. (Hohmann v. 
Eiterman, 83 Ill. 93). However, the plaintiff in error took no 
action after the entry of judgment during the May term, 1931. 

In October, 1921, during the succeeding term of court plaintiff 
in error made a motion to vacate the order of June 24th dismissing 
the suit, which motion was overruled and this writ of error is prosecut- 
ed to review that ruling. 

The judgment in thie case must be affirmed because the record 
contains no bill of exceptions. The rulés above mentioned and the 
motions made in the case were sought to be incorporated in the record 
and are certified to by the cierk. Rules of practice, the motions 
with relation thereto and the facts upon which such motions are based 
must be incorporated in a bill of exceptions, wnder a certificate of 
the trial judge. (Marshell vs. Lufkin, 127 Ill. App. 595; Grundies 
vs. Martin, 90 Til. 5583; Alley vs. MeCabe, 147 Ill. 410; Celia vs. 
Chicago & W. I. R. Co. 817 Iil. 326). 

Because these matters are not contained in a bill of exceptions 
certified to by the trial court, this court cannot pass upon the 
questions sought to be raised. Perceiving no error upon the fact 
of the record properly before us we must affirm the judgment. 


Judgment affirmed. 
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STATE OF ILLINOIS, — 
SECOND DISTRICT. es T, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof. 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix_the seal of 


said Appellate Court, at Ottawa, this aa A ⸗ day of 
- ; Z a ie one thousand 
nine hundred and twenty- ~~ &@ : 


Terk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of April, 
in the year of our Lord one thousand nine hundred and 


twenty-three, within and for the Second District of the State 


of Illinois: 


Present--The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gener@l No. 7094 Ag. No. 7 


Nels Olson, 
appelles, 
Vs. Appeal from Grundy 
Jerry Sproull, 
appellant, 


é) Cy 
¢ 


— kL. 2 
Jones, J» 


Nels Olson, the appellee filed his suit vefore a justice of 
the peace in Grundy County, Illinois against Jerry Sproull, the 
appellant, for recovery of wages alleged to be due him for putting 
in tile upon the farm of the appellant, at the price of fifty cents 
a roa The appellee went to the appellant's farm in April, 19320, and 
the appellant with his team and plow marked out the line of one ditch 
for a distance of about 31 rods. He (eas marked out three iateral 
ditches. Olson dug 229 rods and 91 feet and claims to have completed 
his contract. The appellant objected to the work claiming that the 
tile was not laid deep enough. Appellee then took up and re-laid at 
a iower level 14 rods of the tiie. Upon further complaint by appel- 
lant of the character of the work done, appellee refused to re-lay any 
more of the tile and left the place. The evidence tends to show that 
appellee had completed the ditching originally staked out for him and 
the work of re-laying tile at the depth desired by the apcellant 
would have been in addition to that called for by the contract. 
Appellant afterwards employed Edward Hyslop to do this additional 
work. 

Upon the trial in the justice court, appelles recovered a judgment 
of $100 and appellant appealed to the circuit court. Upon the trial 
in the cirouit court the jury returned a verdict against appellant for 
$126.28. A motion to set aside the verdict was overruled by the court. 
Thereupon appellee moved the court to hear evidence and fix attorney&s 
fees. Over the objection of appellant, the court fixed the sum o* $50 
to be taxed as attorney's fees and entered judgment on the verdict and 


for costs including the allowance of attorney's fees. 
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It is first urged that the court erred in admitting improper evi - 
dence and in permitting leading questions to be put to appellee's wit- 
nesses on direct examination. The abstract shows the witness answered 
that he did not remember with respect to the evidence claimed to have 
been improperly admitted and that the court struck out the answers to 
the leading questions. We see no merit in this contention. 

It is next urged that the appellant should have been permitted to 
prove how much he paid the workman Edward Hyslop for doing ssid addition- 
al work. Inasmuch as the jury found that appellant had completed his 
work in conformity with his contract it makes no difference how much 
appéllant paid Hyslop and appellant was not injured by the court's | 
ruling. | 

If the tile were properly laid the contract was fully performed, anc 
if it were not laid in a good and workmanlike manner the contract was no‘ 
fully performed. That issue was submitted to the jury under instruction: 
tendered by both parties. The first given instruction of the sppellant 
is based wholly upon that proposition. | 

The rulings of the court on the giving and refusing of instructions 
were therefore correct. 

Complaint is also made of the allowance of attorney's fees to the 
appellee. fhe verdict is not set out in the abstract. Without scarch- 
ing the record the court is unable to determine whether or not the jury 
by its verdict found that the recovery by the plaintiff was for wages 
earned and due. This — is under no duty to and will not search the 
record to ascertain facts not disclosed by the abstract of the record. 
The point raised will not o& reviewed. Finding no error, the judgment 
of the trial court wili be affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, — 
SECOND DISTRICT. — 


J, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof. 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this- x) OF day of 
= fl. pe nthe year of our Lord one thousand 


nine hundred and 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of April, 
in the year of our Lord one thousand nine hundred and 
twenty-three, within and for the Second District of the State 


of 1111n01i5: 


Present--The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. ; saa — ee 
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BE IT REMEMBERED, that afterwards, to-wit: On 
NTI » 1099 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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General No, 7099 ; Ag. No. 58 


Charles S. Cullen, and 
Lewis Gowen, Partners, 
ete., 

appelices, 


© 


VB. Appeal from Le Salle 
Burton S. Jordan, 


appeé llant 


Jones, Js 
In 1911, the appellees leased to appellant a store room in 

the City of Ottawa, to os used by the appellant as a moving pigture 
theater. The léagsé was in writing and provided that at its sxpira- 
tion the appellant should have the right to remove 311 of the 
property whioh he might put in the building during the term of his 
lease. When the lease was sbout to expire a ner lease for a period 
£ three years was entered into which contained the same provision 
for removal of property. In May, 1915, previous te the expiration 
ef this ieass the partiss had a conversation about what the eppellant 
intended to do with the property he had put into the buildine. This 
property consisted of certain partitions, an operator's booth, wiring, 
frescoing and other like improvements. Appellant told sppelices 
that under his lease he hac a right to remove this property end that 
he intended to do so. Appellees endeavored to purchase the prorerty 
in the building but the appeliant refused to sell it, whereupon 
appé6llees filed their bill in the circuit court of Ls Saile County 
praying for an injunction restraining appellant from remeving the 
property. A temporary injunction wae icesued snd appellant moved 

to dissolve it. In support of his motion affidavits were presented 
and the matter was argued before the chaneéllor, but the chancellor 


did not act upon the motion at that time, but later announced that 


@® 


evidénce and 


he would refer the cause to the Master to take th 
would consider the motion to dissolve at the finel hearing. 

The case was in court Sor about thres years. At the final 
hearing the court entered a Jecree’ which did not, in specific terms, 


dispose of the motion to dissolve the jengorary injunction but made 





ee? 


> 





; 

| 
. 
i 


; 


by 


: 





 snallogqes edt tsie-tvods soltsersviios & bad seitisg edt 26204 | at % 


qasiate (Stood c'sotersgo m8 ,saoltitisg atstreo Yo betetanoo 


* 
























— — * 
ji : — N— — —* 4 
. * ‘we : - t 
; Parone i) | 
64 .ok -pA : evor ok Laz —E 
— sir: & 


bas ~asiind 28 & fixed) 
<stontrwet eae y 8. mE ¥ 


«ao cllequae 
oifu® al uott Leeqes es 
‘oa — 
Aab aol 240 
taellegqgs Poe 


deo 
ft ooot etota s tnslidqnse of bersel exelieqqs ett: hel ol. 


~ ae 
ewmtaly ynivon = es taslieqys oft yd beew ed ot ,aweddO Lo Gees) 


J rae 
~gtiuze oti to tect bebtvete fae gatticw af sew seael edt «mel 


J 
oll 


2: 
- 


—— 


on ie A 
ect to ile svouet of togda edt eved binede daselleqqs | At m0 hr 
: — 
ra Se 
atd to mre?t edt onfuwh priblind edt af jug tdgia ed doide qin 01 7 


botteo «2 sot sseel wren & ertoxe rot Guede sew eescl odd cane » 
F 


— * 


aolatvorg emcee odd beaisimos doldw oat berstae sew stsey tt 


‘th 


* 


aie 4 
oe 


fot tertGcte ‘ecto wetiverq.2f2l . yal at --oge ceqgetg te | 


ba 


eitT .aumthited edt o¢at teq bad od ydreqotg edd dtiweob oF de 


aeelleqqs bilo? teaelioqqh .etaemevotqmt efif xredve baa ato a: 
tad? bare -ytreqoty eti®vevonss of tdghs & bed od esael ald x pa r 
qetegotq add 2asdde¥o of Hotevacbae esal{[eqgd .08 ob o¢ & x 2 : 

soqrotudw+ ci LST Heavter tuatleegs ed? tud » ss 


: baad 
Yiqvo) oif08 21 to truop divetfo edt af [itd rad? belit seelLeq 4 
⸗ — a » { 
oi hee —* 


ees Rh 
; vert 

| * 
Bbetneoer,; ovow ativabitie aottom eid to trogque al .¢2 OV ein a 
ear ss 


ed? gatvoasz cott taslleqgs gatatettes:t gcoltoaytal as to 


hovon tralloqgs bad Beweat esw aoltoauiai yzstogues A 


tofieonaio ait tud ,selfgemadio sd? stoted beusgis osw rotten ‘ j 
tad? beomvonne retel tod .emtt tact te aoltom edt soqu 308 ? 

i." fa of ‘ 
bas gonelivs ect atat o¢ tetea edt of sauan add? rSter ot W J— 
= hte Bat 


-pettaen Canit eff te eviLovelh of aottom edi tek tauoo vow 
fs — 
lest? ott M4 .etany eon? tueds rot ¢aoo at sew seso OCT © ä 


<amtot otttosae ai ,don BLh coidw eezoeh # beretav dwoo oae gatnsed 
, 7 «lh . 


tud solttear (at yxetogmed eat evlouetbh of to tvou 
— —— a” ‘ — .* =. & , Seo — 


the injunction permanent. Theré was an appeal to this court, where 
the decree of vhe circuit court was reversed and the cause remanded 
with directions to dismiss the bill on the ground that under the lease 
the appellant was the owner of the property in question and should 
have beéa permitted to remove the same. (Cullen and Gowen vs. Jordan, 
813 Ill. App. 698). 

Upon tag cass being reinstated in the circuit court, appellant 
made a guggéstion of damages. After a hearing the court allowed 
$285.00 as solicitor's fees and other damages amounting to $485.00 
with $158.65 interest thereon, making a total of $932.63. The deoree 
dismissed the bili for want of equity and this appeal is prosecuted 
to review the allowance of such damages. . 

Tae court fixed tne damages to the property at its value, removed 
from the building. It is contended by appellant that the true measure 
of damages is tue vaiue of the property in place in the building. We 
Gannot agree with this contention. His only right was to remove i+ 
from the building and make such use of it as he could. He relies 
Upon Smyth v. Stoddard, 5035 fil, 424, as sustaining his contention. 
Phat case is to be distinguished from the case at bar in this, that 
there the tenant had a contract by which the landlord agreed sither 
to permit tne tenant to remove the property from the premises or to 
purchase the property at its fair value on the premises. The landlord 
soid the premises to a purchaser who had no notice of the rights of 
the tenant, and the property as between the tenant and the purchaser 
being reai estate passed to the purchaser. The landlord was unable 
to perform the aiternative of permitting the tenant to remove the 
fixtures. The court held the measure of damages to be the value of 
the property on the premises and that the conversion by the landlords 
constituted an election on their part to pay the appellee "a fair 
consideration", 

It is said in Collins v. Sinclair, 51 Ill. 328, that, "Whatever 
Mignt be the rule if this were an action of trespass brought by Sin- 


clair against Collins in this proceeding, the damages for suing out 


the injunction should rest upon equitable grounds and should not 
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exceed the damages actually sustained." If the rule contended 

by the appellant were adopted in this case the appellant would be 
allowed to go beyond his actual damages and recover for the value 
of the property when attached to the appellees! building. This 
Was not the azsreement between the parties. The chancellor seems to 
have arrived at the fair vaiue of the property removed from the 
building. 

The most serious question which arises in the case is with 
respect to the allowance of solicitor's fees. The statute provides 
for the allowance of solicitor's fees earned only on a motion to 
dissolve a temporary injunction. A motion was made by the appellant 
to dissolve. Affidavits were filed in ened of the motion and the 
case was argued but there was no specific ruling. Upon the appeal 
to this court in the first instance we held that the deeree making 
the injunction permanent had the effect of overruling the motion to 
Gissolve. If there had been an order entered expressly overruling 
the motion to dissolve no one would guéstion the right of appellant 
to recover solicitor's fees; but tne difficulty arises from the fact 
that the motion te dissolve was not specifically passed upon. We 
find no case in weer this exact guéstion had been passed upon. In 
Lambert v. Alcorn, 144 Illi. 313, on page 329, a motion for the disso- 
lution of the injunction was made but on account of the illness of 
the judge it was but partly heard and never decided. The court 
heid that if there was any evidence on which to base the allowance 
of solicitor's fee, Lt would be allowed. We are of the opinion 
that the solicitor's fee in this case was properly allowed and 
upon a revicw of the evidence we also think that the evidence suffi- 
ciently distinguishes the work done upon the motion to dissolve from 
the work done in the general defense of the case, so that there was 
mo difficulty in determining what should be aliiowed for services 
performed in the matter of the motion to dissolve. “Appellant in- 
sists that the solicitor's fees allowed are not large snough but 


we are of the opinion that the allowance made by the chancellor was 
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just and reasonable. 
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Appelles gontends that tie suegestion of Game ves came too late 
and that it should have been made before the finsl decree was entered, 
The original decree made the temporary injunction permanent and 
therefore no suggestion of damages was tlen proper. After that 
decree was reversed by this court and immediately upon the case 

being redock: ted in the cirouit cours, a suggestion of dauages was 
made and we are of the opinion that this was the first opportunity 
the appellant had to make such suggestion. It wag before the final 
isOrec was entered diamiseing the bill. For that reason it was in 
apt time. 


Judgment affirmed. 
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STATE OF ILLINOIS 


SECOND DISTRICT. — 


I. JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof. 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appgllate Court, at Ottawa, this P/E day of 
ae Je : Aide Lord one thousand 


nine hundred and twenty- 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of April, 
in the year of our Lord one thousand nine hundred and 
twenty-three, within and for the Second District of the State 


Oneal mMonss: 


Present--The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
; 1993 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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General Number 7112 Ag- No. 10 


Frank A. Anderson, et al, 
appellees, 
vs. Appeal from Will County 
Hez B. Nicoles, 


appellant, 
6} 6 > 
mw oi 


The appellees filed a bill of complaint in the circuit court 


Jones, Je 


of Will County on April lst, 1982, praying for a mandatory injunction 
to restrain the appellant from furnishing at the voting places, ballots 
to be voted at the election in the town of Joliet on April 4th, 1922, 
without the names of the appellees thereon as candidates for the 
various offices to be filled at that election. The facts upon which 
the bill is predicated are that on March 20th, 1922 the Farmer-Labor 
Party filed its certificate of nomination of candidates for town 
offices of the town of Joliet with the appellant who was the town 
clerk to be voted for at said election. Objections to the certificate 
were filed on Maroh 29th, 1923 Sith the Board of town auditors and 
these objections were sustained on the ground that the word "township" 
was used in the certificate instead of the word "town". This finding 
ef the board of town auditors under Chap. 46, Section 398, Smith's 
Statutes, was final. On March SO0th, 1922 the Farmer-Labor Party 
acting through the seoretary and chairman of its caucus attempted 
to file a new certificate with the appellant under Section 397 Chap. 
46 of said Statute but the appellant refused to receive the certificate. 
The court granted a temporary injunction and on the same day 
the appellant appeared before the circuit court and moved to dismiss 
the bill which motion the court denied and from that order the appel- 
lant has appealed. On April Srd, 1922, a petition for an attachment 
for contempt against the appellant was filed, a citation issued and 
the appellant appeared, presented his appeal bond in the injunction 


case and the citation for contempt was dismissed. 
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The only question involved in this case is whether or not the 
—* matter of the suit only involved political rights such as 
come within the jurisdiction of a court of law and do not come within 
equity jurisdiction. In other words the question is whether or not 
the remedy of the appellees should have been by mandamus in a court 
of law rather than by a bill for an injunction in a court of equity. 

In support of the contention that the remedy is an action at law 
the appellant cites the case of Fletcher v. Tuttle 151 Ill. 41. Im 
that case the Supreme Court defines the distinction between civil 
and political rights and holds that political rights must be enforced 
in an action at law by mandamus and that a court of equity has no 
jurisdiction over them by injunction. If we were of the view that 
what is said in that case were applicable to this case it would be 
conclusive of the question here presented. The facts in this case, 
however, are thft under the statute it was the clear duty of the 
appellant to file the certificate last presented to him by the 
appellees. It was not a political question nor one calling for any 
discretion upon the part of the appellant but it was simply a right 
of the appellees to have the appellant do exactly what the law re- 
quired of him, namely, to file the certificate when it was presented 
to him. His action in refusing to do his plainiduty did not con- 
stitute a political question but only the performance of a minis- 
terial duty. (19 Am. & Eng. Ency. Law (lst Ed) p. 478). Although 
an election was incidentally involved the action of appellant con- 
stituted a clear fraud upon the rights of the appellees against 
which a court of equity will relieve by injunction compelling the 
appellant to do his full duty as town clerk. (Wright vs. McKinney, 
287 Ill. 539) 

It also appears that there was no remedy at law for the reason 
that the election was to be held within such a short time that the 
five day notice of the issuance of a writ of mandamus required by 
the statute could not have been given. Appellees either had to 
apply to a court of equity for relicf or they could not obtain any 
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relief at all. The relief prayed for was to prevent a fraud and no 
political question was directly involved. The fact that the eleotion 
has gone by is no reason for reversing the judgment. In the case 
of People vs. Knoll, 876 Ill. 58, the Supreme Court .refused to re- 
verse a — where the appellant had delayed the execution of 
such judgment in mandamus by taking an appeal. 

We are of the opinion that the court ruled correctly on the 
motion to dismiss the bill of complaint and the decree will therefore 
be affirmed. 


Decree affirmed. 
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SECOND DISTRICT. ie I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
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the above entitled cause, of record in my office. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of April, 
in the year of our Lord one thousand nine hundred and 
twenty-three, within and for the Second District of the State 


of Illinois: 


Present--The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 
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E. J. WELTER, Sheriff. 2 0 
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BE IT REMEMBERED, that afterwards, to-wit: On 
AUG 121092 the opinion of the Court was filed in the 


Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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General No. 7115 a Ag. No. 13 
Hs, Pe Detwen jer, | 
Defendant in Error, 
vs. Errer to Woodford 
Jake W. Miller, 


Plaintiz? in Error 


> ‘Ce ar VS x * J 
Jones, J. 


The defendant in error J. 2. Deweilder obtained a judguent by 
confession for $571.53 in the circuit court of Woodford County on 
October 28, 1918 against the plaintiff in error, Jake W. Miller upon 
a judgment note for $500.00 executed December 10th, 1917. Plaintiff 
in error filed a wotion to open up this judgue nt supported by effi- 
davits. The court granted the motion and gave olainti 
permission to plead to the merits in the case. The plaintiff in 
error filed a pieaz of the general issue which he later withdrew and 
then filed three special pieas. The first as finally emenddd set 
up that the promissory note declared upen Was executed in part oay- 
ment to the defendant in error for = stallion sold to th» plaintiff? 
in error; that the defendant in error warranted the stallion to be 
sound and a sure breeder; and guaranteed said siallion to get 604 
of breeding mares which should be bred to him in foal during the 
breading season oF 1918 ani that the defendant in error then and there 
undertook and promised the plaintiff in error that if the stallion 
did mot fulfill the conditions of the warrantics andzrepvresentations 
that the defendant in error would, after a trial of one season, re- 
piace said horse with another stallion as good and valuable as the 
one soid was then and there represented and warranted to be. The 
plea further avers a breach of ths warranty in that the stallion 
Was unsound and that he did not meet the requirements of the warranty 
concerning hie breeding quaiities. The sécond special plea referred 
to in the picading as the third awended plea is a pica of recoupment 
Teciting the warranties contained in the preceding plea, breach 


thereof and averring loss to the piaintif? in error in the expenditure 
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of moneys for freight, feed, wages to employees in caring for the 
horse and loss of income by his failure to respond to the warranty. 
The last plea tendered the same issue as the first special plea. 

The plaintiff in error has relied upon one assignment of 
error alone and has grouped all of his argument under that aseignment. 
It is, that the court permitted the defendant in error to introduce 
over the objeotion of the plaintiff in error, the testimony of the 
witness Alfred Bertram. It appears from the evidence that Alfred 
Bertram purchased the stallion from the plaintiff in error just prior 
to the aeason of 1921 and owned and used him during that season. The 
court permitted Bertram to testify to the breeding qualities of the 
stallion during the season of 1930 upon the theory that such evidence 
was admissibie to show his breeding qualities during the season of 
1918 to which the warranty was limited. 

We are not prepared to say that the testimony complained 
of was not admissible. But, whether it was or not the plaintiff 
in error by his conduct on the trial of the case and by the evidence 
offered and instructions requested by him and given by the court 
waived any objection he might have to such testimony. The plaintiff 
in error offered testimony showing the breeding qualities of the 
stallion during the seasons of 1917 and 1919 neither of which years 
Was covered by the warranty. <A party eannot complain of an error 
committed against him when it appears that like error has been com 
mitted in his favor. (Kuhn v. Eppstein, 239. 111. 555; Jones v. Sani- 
Tary District, 665 id. 98; Supolski v. Fer uson & Lange Co., 378 id. 
82). In addition to that, the court “ehh. the request of the plain-= 
tiff in error the following instruction, "You are further instructed 
that the purpose for permitting the introduction of testimony before 
you in this case as to the number of mares or per oent of marés which 
the horse in question got with foal while he was in control of the 
plaintiff in error Detweiller or in the control of the witness Fer- 
tram in the year 1920 is that you might consider the same together 


with all the evidence in the case and draw therefrom any presumption 































edt tol noitée at eeryolque of oegew , best tdgiert | 
-viaerter elt ot Dbaoqset of omwliat eld yd emoonh %o esol by 
.sefq latoege tutit aft ex susel snes oft borebried sot tad 


to trommmless emo oq betier eed towse ai Yittatelq eft rm * 


3 toommpteac todd rebau tusmugss eld to ila boquotg esti Bite enols * 
, eouboxiat ot toxre af tmebasteb ont hedeinzeq tayo ont fiat * 
odd to yaomiteet ont .tomts af tiltaialq sd¢ to sottostde t 

[ BextiaA stadt somsbive sdt mort eraeqgs tI \mstt198 both. 
rofge tewt wor1e at ttitatala edt mer? notiiete edd Beas 

| ed? .sosete Sect patish mid boas baz Seawo bas L6@l to a0 
; env To selitifeup amibeszd ait of yliteet of metered bed 


eonshive dows telt rroedtt sit ogy 068i Yo sonsse ode gatwh 
Yo moeece edt aniubh aestitiesp gaibeetd sid wore od eldi ta —* 
.botintl eaw ytrariew odt fotaw — 

beniclomoc ynomites? ett tadt yew o* bhotsqetq fon em — 
Anatelg eft ton 16 eaw +4 todtedw .ip@ .oldtealmba’ if 
eorebive edt vd bre oso Sift to isinte off ao tombacd eid yt 204 


» 


taucoo ond yo aevin bas mid yd beteeupet smottovafant * - 








Ttivaiaiq eT .yronitest fous of evad Higtm sd-aotiostdo mu 
edi to eeitifasp ypmtboerd ect patwode Yaowl te os Bersri © 
ateey doidw to tection @L@L baa TL@L Yo smoesed odd gat 


— 
bine —. 


Torts me to ateiguoc tonnao yttsq A .ytasttéw edt yO beTeveo 


Be’ 
J— 
i+ —— 2 


-wo0 seed sad torze sXti tant aracqqe ¢2 aedw mld teniages b 
r —tne? sv aeaot (88@ .£f1 268 ,atsieqg? .v aex) scovet ead — 

: “bE ETE ..00 syted 4 moswt -¥ idaloqve (98 .b2 G88 ,doirxd * J 
atato ett Yo tasuper tes tawco off ,tads oF mot tba ent ag 
, Setouttant reddit ete geY" ,nobéowstént ga wollot oat yet eS 
- exrotec yaomitees Io noltemtortat ed? gat?tiaxveq x02 eeogmy ¢ 
7 coifw seren to tnéo 19q TO e@ttem to 19dmum Ot¢ of G2 vein 

aft to Lertmow at eew ef eltdw Lect dé¢iw tog aotteeup mts | 


sahil : 


_ 


ttre 


= 
, . —— 
-107 eesatiw eft lo forfmoo edt at so teLthoweed ‘sorte af Bitte wie 


tedtego? cuss edt gebtexce tigia soy tadt at O8OL tat te ext 
——* (te covteted? wazb bas @eso oft at eomebtve 


aaAtT oT 


7 
‘ war 
n 7 —— a on 


‘that under these instructions you may have a right to draw. .. 2". 
Having assumed the competency of the testimony the plaintiff in error 
cannot now be heard to say that it should not have been admitted 
(Shannon v. Potte, 117 Ill. App. 80). Plaintiff in error assiens as 
error the refueal of the court to cive instructions based upon the 
incompetency of the testimony of Eertram. Having tendered an in- 
struction conceding the competency of such evidence he cannot complain 
that the court refused an instruction based upon ites incompetency. 
There being no error in this record which authorizes a reversal of 

the case the judguent of the court below will be affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, | ae 

SECOND DISTRICT. ‘Sia I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof. 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said ee Ottawa, this 1 OA day of 
L — ev pine Lord one thousand 


nine hundred and twenty- 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of April, 
in the year of our Lord one thousand nine hundred and 
twenty-three, within and for the Second District of the State 


Ofeeteleii mio iis: 


Present--The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 
Ee J. WELTER, Sheriff. 


BE IT REMEMBERED, that afterwards, to-wit: On 
AUG 7 3 1992 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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General No. 71389 Ag. No. 22 


Walter J. Pepper, 
appellant, 
VSe Appéal from Mercer. 
James A. Bohan, 


appeilee, 


Jones, J. 

Walter J. Penper commenced an action in debt against James 
A. Bohan, at the April term, 1981, of the circuit court of Mercer 
County. The declaration as amended averred that on or about Maroh 
17, 1980, the plaintiff executed and delivered to the defendant, 
a chattel mortgage covering a large amount of property owned by 
the plaintiff; that the mortgage was given to secure the payment 
of a promissory note in the sum of $5386.39 executed by the plain- 
tiff to the defendant; thatthereafter the defendant foreclosed said 
mortgage and sold all the property included therein to the highest 
bidders for the sum of $7,000; that it was the duty of the defendant 
after such sale to make a statement showing the items of personal 
property sold, the name of each purchaser and the amount for which 
@ach article sold and also an itemized statement of the necessary 
reasonable expenses incurred in taking, keeping and selling the said 
property and deliver the same to the plaintiff, the mortgagor in 
said mortgage, in person or by mail within ten days after said sale 
in accordance with the provisions of Par. 86 of an Act to regulate the 
sale of personal property under the power of sale contained in 
chattel mortgages. | 

The dedlaration also averred that the defendant failed to make 
and refuséd to make out such a statement in the time required and 
by reason thereof the defendant became liabie to pay to the plain- 
tiff, one third of the value of the property sold by the defendant. 

The defendant filed the plea of the general issue and six special 


pleas. The plaintiff demurred to all of the special pleas and joined 
issue on the plea of general issue. The court sustained the demurrer 
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to the ist, and, 3rd and 4th special pleas. Since the ruling on them 
is not invoived in a decision of this case no further mention will be 
made of them. The court overruled the demurrer to the 5th and 6th spe- 
cial picas and the plaintiff elected to stand by the demurrer. here-{ 
upon the defendant moved *o withdraw the plea of the general issue 
Waich motion was granted over the odjeotion of the plaintiff and the 
court entered judgment on the pleadings in favor of the defendant. 
The main question before the court then is whether or not the 
Sth and 6th special pieas presented a good defense to the cause of 
action, sat up in the declaration. The fifth special plea avers 
as defendant's excuse for not furnishing a statement as required by 
the statute, that after the sale, plaintiff by ani through himcelf, 
his agents, and attorneys mét with the defendant, his agents, and 
attorneys, and then and there waived a statement as required by the 
statute by requiring defendant to furnish pisintiff all euch data 
and figures and facts in person which the plaintiff himself, his 
agents and attorneys took down in writing. The sixth special plea 
avers as an excuse for not furnishing a statement as required by 
statute, that before tne sale of the mortgaged property in question 
and after de fendant took possession of the same undsr the mortgage, 
and before the sale of said property at the mortgage sale, plaintiff? 
had possession thereof as oustodian and prepared such property for 
sale and attended the sale and assisted in conducting s2id sale, 
gaw the list of articles gold, made by the clerk of the sals, had 
an opportunity to examine the clerk's list showing what zach article 
brought and to whom sold and the total amount of the sale and that 
within tem days after the sale, defendant and his attorney met with 
plaintiff and his attorney and showed them the amount — 
sold for and a statement showing cach item of expenee attending 
the same and the care of the property and how the prooseds were 
applied upon the indebtedness secured by the mortgage which was a 
lien upon the property, which items wers taken by plaintiff and 


his attorney and such of them as they desired were written down 
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and they heard a statement of such items without any objection 
whatever,that the defendant failed to give them any information 
plaintiff desired or was entitled to. 

It is insisted that the court erred in not sustaining the plain- 
tiff's demurrer to the said fifth and sixth special pleas. We think 
the ruling of the court was correct. The purpose of the statute in 
question is to secure to the mortgagor whose property has been sold 
under a chattel mortgage, full information as to the amount cach 
article sold for, to whom sold, and the items of expense attending 
suoh sale. (Robley v. Culwell, 69 Ill. App. 372; Marvell v. MoKinzie, 
105 Til. App. 164). It is therefore apparent that if the matters 
set up in the fifth and sixth sveciai pleas are trues, the purposs of 
the statute has been complied with; at least the pleintiff should not 
now be heard to say that he did not receive the notice contemplated by 
the statute. 

Since the foregoing is the only assignment of érror argued, ail 
others are waived. The judgment of the lower court is therefore 
affirmed. 


Judgment affirmed. 
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Begun and held at Ottawa, on Tuesday, the third day of April, 


in the year of our Lord one thousand nine hundred and 
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BE IT REMEMBERED, that afterwards, to-wit: On 
AMC 
FAN the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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General No. 7135 Ag. No. 85 


Ss. T. Twomey, 
appellee : 
Appeai from County 
VSe 
Court of Peoria 
Minnie Jones, 


appellant Sb > 7 
Fey ey olf * * 


Jones, Je 

The appellee, S. T. Twomey, began suit before a justice of the 
peace in Peoria County against the appellant, Minnie Jones, to recover 
the sum of $50 made as a first payment on a contract for the purchase 
of real estate. There was a judgment for the appellee and the appel- 
lant thereupon appealed to the County Court of Peoria County. The 
appellee again recovered a judgment for $50 in that court from which 
judgment this appeal was prosecuted. 

The evidence shows that on the 28nd day of November, 19230, the 
appellee and the appellant entered into a written contract under 
seal for the sale of a house and lot by the appellant to the appellee 
for the consideration of $1800. Of this amount the appellee paid $50 
in cash and by the contract agreed to pay the balance at the cate of 
$17 per month, The appellant agreed to put in windows, doors, anda 
floor in the house on said premises and to enclose a porch, put pillars 
under the house and plaster the cistern. The contract contained the 
following clause, "And in case of the failure of the party of the 
second part to make either of the payments, or any part thereof, or 
_ perform any of the covenants on his part hereby made and entered into, 
this contract, at the option of the party of the first part shall be 
forfeited and detérmined and the party of the second part shall for= 
feit all payments made by him on this contract, and such payments 
shall be retained by the said party of the first part in full satis- 
faction and liquidation of all damagés by them sustained, and they 
shall have the right to re-enter and take possession of the premises 


aforesaid", 
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Before the repairs could be made and before the first payment of 
$17 waa due on December 8, 1920, the appellee announced that he would 
not make any further payments on the property and later on the appel- 
lant sold the premises to a third party. 

While it is contended that the appellant had not performed her 
part of the contract it is apparent from the examination of the evi- 
dence that this objeotion was never made until after the refusal of 
the appellee to make further payments and it is further apparent 
that the appellant ceased making repairs on the house upon receiving 
such notice. It is contended by the appelles that at the time of - 
making the contract in question the appellant orally agreed that 
her husband would join in the contract; that if he did she would re- 
pay the $50.00 and that he did not sign the contract, thus giving 
rise to an obligation on her part to repay the money. It is clear 
that the evidence offered to sustain this contention adds new terms 
or provisions to the contract. . 

Under the terms of the contract the money paid was to be retained 
by the appellant as damages for the failure of the appellee to perform 
the contract. The terms of this contract, which is under seal, can- 
not be set aside by the mere parol testimony of the appelles, that the 
appeliant agreed to repay the money which under the contract she had a 
right to retain. (Armstrong Paint Co. vs. Can Co. 301 Ill. 103): We 
think the verdict is contrary to both the law and the evidence. 

The appellant offered two instructions which the court refused. 
They should have been given as they announced correct propositions of 
law, applicable to the case. | 

The court finds, as a matter of fact, that appellee voluntarily 
abandoned tne contract in question and refused to perform thereunder 
and that appeilant is not indebted to the appellee under the contract 
and the evidence in this case. The judgment will therefore be re— 
versed. 

Judgment reversed with a 


finding of fact. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of April, 
in the year of our Lord one thousand nine hundred and 
twenty-three, within and for the Second District of the State 
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E. J. WELTER, Sheriff. 


BE IT REMEMBERED, that afterwards, to-wit: On 
6 1923 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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General No. 7140 Ag. No. 31 
George Kegher, 
appellee, 
Ve. Appeal from Kankakee 
John B. Cooper, 
appellant, 
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Jones, J. 

The appellee, plaintiff below, filed suit in the county court 
of Kankakee County against the appellant, defendant below, to recover 
wages claimed to be due him from the appellant under a contract of 
hiring for one year from October 5, 1920, at $70.00 per month, to- 
gether with house rent, garden spot, use of cow, two hogs and in- 
ereased poultry. On April 5th, 1921, the appellant discharged the 
appellec, who thereupon sued the appellant for his wages for the 
remainder of the year. Appellee recovered a judgment for $150 from 
Which appellant prosecuted this appeal. 

Appellant contende that the appellee cannot recover in this 
case for the reason that the contract was not to be performed within 
@ year and was therefore void under the statute of frauds and that 
appellee can only recover for such amount, if any, as may be due for 
wages actually performed. Appeliant also complains of several in- 
structions given on behaif of the appeéilice. 

Rule "16" of this court provides that the abstract shall state 
in a concise form so much as may bé necessary or important of the 
pleadings, the interlocutory orders and the judgment er decree. 

The evidence should be given in narrative form so as to present 
clearly its substance, but questions and answers may be given when 
necessary to present alleged errors. he abstract must set out 
in full every instruction given, modified or refused. It must 
fully present ¢ very exception relied upon and every error aileged 
and also that part of the record which supports the rulings com- 
plained of. It must be taken to be accurate and to be sufficient 


for a full understanding of the questions presented for decision, 























= 

ig .oW .g . oarr x a laze 
g 

* > 
J .8 9iloggs 7, i8 

; eeisiusd moti Laeqga eV ’ 
b <teqgoed 

| tasileqqs 

tr yac ALLES 

bs t<yoo yinwoo alt af tina bsiti .woled Witalalq .softoggs aut a 


teveoet of .voltd ¢aabroteh ,tasileages at teniags vimwod s hes: 
to foasutaes « tebaw taslisyqs siv most mid eub od of be J ⸗ ie 
-of ,jdmom teq 00.0'$ te .OS@L .2 tedoteO sort ze0y exo x0 a * 
-al bas epod owt .Woo to caw .toge aebrsg ,toet sevod ae F 
eit begratosif tasileqas edd .[8@L <td Liaqa ac sertinoy be 98 


edt xot cossw ett tot taelisqqe oft bows noqwexeds ode —4 * og 


in ow > 
ad 
—_—— 
TT 


mort oeLs tot tacargbsrt & s bexsvooor selleggA .Ta8y edt to 
. * Tasdas Aa⸗ betunecoty taallog = fe 
atad at tSvocet fomazo sslleqaqs adé tect sbhuaetaoo teak teas 


aidtie beatotteq ed of tom eaw toprtaoo edt ted? moeset oat * 
tecdt bas ebgaxt to etutate sig tsbaw biov stoterocdd eat bas ai ts 

% tot ewh ed you se ,Yoe ti .tavome dowe tot xevooert lao ase" —** 
A4 Luweves te amialqnoo ovle imaieqgd .bemzotzeq vibews 389 
. +setLeqqe edt te BMaded ao wovly sotte ) 


etete ilaiie foatteds oft tacit seb !vorq avod ein¢ to #60" 


~ 
. 


" ef¢ to taetrogmi to (Teaeeoen Sd Yam Bs cova os wrot 

: -Setooh to tanompbyt edt bas sxeabre yrotwoolretal edt * .opatbs 
: 20 
ts éaaeexq of as 08 wrot evilsrtseso at aevig ed biuode eon vo 










\ code covig od yes exowans bas saoltesup tud eomagedue ett vi 
two foo taum tosteeds ait “QROTTO bepells a⸗s oꝛd oh 


Pied : 
daua 71 .Deewior 10 betitbos .novls soitoutient vere tat t 


ims Att Lis 
bogeils sonre yreve bas moa beltfer noliqeoxe yisve? a4 
Pee 


foe 
woo apaling oct etroqqua dolaw Hroo sx edt to ou — ‘a bas 
taolnitiee ed ot bas etausoos ed of ata ae od teum rx ste bata 


4 
58 
me 


.tolstosk tol betaecetq enotteesp od? to patbasi are’ — 4 


= 


-: ~~, 


ie; i - -— =i» ; ee 


wnless the opposite party files an additional abstract making 
necessary corrections and additions. The appellant has failed to 
comply with this rule in any respect. The transcript of the record 
in this case consists of 372 pages abstracted into 184 pages. of 
these, five are not abstracted at all but are verbatim copies of 

the record so that in fact 867 pages of the record are compressed 
into 13 pages. The part abstracted in full or verbatim is generally 
most favorable to the appellant. 347 pages of testimony are abstract- 
ed into 12 pages. The last 30 pages of the testimony are abstracted 
into 20 lines. The same method was employed in abstracting all the 
other testimony in the record so that it is an utter impossibility 
for this court, from the abstract, to reach an intelligent opinion 
with reference to the merits of the appellant's appeal. We do not 
wish, however, to be understood as saying that brevity in the pre- 
paration of abstracts is to be condemned. Indeed, abstracts fairly 
and clearly presenting the issues in small compass are to be commend- 
ed. But in this case the abstract is so brief and so many essentials 
are omitted that the case is not presented so the court can pass 

upon it intelligently. 

Three given instructions are omitted from the abstract. One 
instruction which was refused-as tendered but modified by the court 
and then given is omitted. The first instruction appearing in the 
abstract is the second instruction appearing in the record. Com- 
plaint is made of the second instruction. Whether this complaint 
refers to the second instruction in the abstract or the second 
instruction in the record is a matter of conjecture. The same 
criticism oan be made as to every other instruction complained of. 

The Supreme Court in the case of Epoch Production Corp. vs. 
Schuettler, 380 I11. 310, at pages 315 and 316 say, "Man y decisions 
of this court will be found affirming judgments of the lower court 
beoause he: abstract furnished was not sufficient to disclose re- 
versible error and this court has refused in several instances to 


go to the record to search for errors complained of when the abstract 


did not disclose sufficiently that such errors existed, and to consider 
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purported abstracts that were literal copies of the reoord or 
parts of the record and not abstracts thereof ... +. sees 
We deem it advigable to say in this case for the information of 
attorneys that this court will enforce its ruiss of its own motion 
and inflict the proper penalties therefor by reversing or affirming 
the same pro forma or entering such further ordere as are dsemed 
appropriate by the court." 

In the oase of Henion vs. Pohl, 113 Iii. App. 100, the oourt 
eaid, "The appellant has failed to file ary abstract as is required 
by the rules of this court; what he has filed ie a mere index re- 
ferring to the pages of the record where various matters may »e found. 
We would be justified in refusing to concider the ease for this 
reason. Avpellee has filed no brief but we have nevertheless looked 
into the record and considered the case upon its merits and are of 
the opinion the decree should be affirmed.” 

In the condition of the record above set forth axtd under the 
authorities cited, there is nothing we can do exceot to affirm the 


judgment. 
Judgment affirmed. 
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STATE OF ILLINOIS, 


SECOND DISTRICT. SS 


I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof. 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Zourt, af Ottawa, this yl) EF day of 
ver é Le Lord one thousand 


nine hundred and twenty- fh 





bof the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of April, 
in the year of our Lord one thousand nine hundred and 
twenty-three, within and for the Second District of the State 


Ot ILA Abst polfe) alte 


Present--The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 
BE. J. WELTER, Sheriff. 
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Clerk’s office of said Court, in the words and figures 


the opinion of the Court was filed in the 


following, to-wit: 
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General No. 7146 Ag. No. 28 
People, ex rel, Isaiah Coffman, 
s appellant, 
VB. Appeal from Ogle 
W. D. Mackey, County Treasurer, etc., 


appellee, 


Jones, J. & ©) 

Community High School District No. 817 situated in Ogle County, 
was organized during the summer of 19281. Thereafter on the relation 
of Isaiah Coffman at the April term, 1933, of said court, a petition 
for an information in quo warranto was filed to test the validity of 
the organization of the district. That proceeding was still pending 
and undetermined at the time of the filing of the bill of complaint 
herein. Under the facts set up in the bill of complaint, community 
high school district No. 817 was at least a de facto district and 
the officers of the district were at least de facto officers. 

Pending the hearing on the quo warranto the appellant who is 
a taxpayer of the district, filed his bill for an injunction, in 
the circuit court of Ogle County, in which he set up the organization 
of the district, the filing of the proceedings in quo warranto, the 
grounds upon which it is alleged that the district is illegal and 
void and prayed for an injunction restraining the appelise as county 
treasurer from collecting any taxes levied, pending the final decision 
in the quo warranto proceedings. The court granted a temporary in- 
junction whereupon the appellee moved to dissolve it. The court 
entered a decree dissolving the injunction and dismissing the bill, 
from which deoree this appeal is prosecuted. The only question be- 
fore this court, as stated by appellant, is "Can a court of equity 
enjoin the collection of taxes levied by the school authorities pend- 
ing the quo warranto to test the illegality of the organization of the 
district and can a court of equity enjoin such taxes while and during 


the pendency of the suit in quo warranto?* 
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Since this cause was taken by this court for final determination 
at the October term, 1923, the Supreme Court of this State has decided 
this question in the case of Baird v. Community High School District, 
304 Ill. 536. In a well considered opinion in which all of the reasons 
urged upon this court as grounds for the granting of the injunction 
are fully considered it is held that a court of equity has no power to 
grant an injunction in such case. The court said, "By the averments 
of the bill, the community high school district was a district de 
facto. There was a law under which such a district could be organized 
and a proceeding under that law for such organization. The law 
authorized the election of a board of education for such a district, 
and the bill alleged such an election and that the board elected was 
at the time the levy was made in actual possession of the office and 
exercising its powers and functions. In the absence of fraud the 
acta of officers de facto so far as they affect third persons or the 
public are as valid as those of officers de jurg. Courts of equity 
will not enjoin such officers or boards from the performance of the 
functions of their office merely bedause they are not officers or 
boards de jure." 

The court did not err in dissolving the injumotion and dismissing 
the bill. The decree will therefors, be affirmed. 


Decree affirmed. 
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SWATH OF ILLINOIS, } = 
SECOND DISTRICT. ee 


f2 


T, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof. 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said oS Se, Ottawa, this Z AOE say of 


: ~_ in the year of our Lord one thousand 
nine hundred and _twenty- ee 





rk of the Appellate Court. 
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ar Order allowing the receiver ‘of an insolvent bank\solic- 

itor\'\s) fees for services rendered by the solicitors, in a 

proceeding which is still pending at the time the order op 

— Was made, the receivership being also pending, is not a 
~ final, appealable order. ' 
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| AT A TERM OF THE APPELLATE COURT, 

. 

_ Begun and held at Ottawa, on Tuesday, the third day of April, 

) in the year of our Lord one thousand nine hundred and 
twenty-three, within and for the Second District of the State 


of Illinois: 


— 
Present--The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 


Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 
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the opinion of the Court was filed in the 
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The -Beople of the State of Illinois — 
ex rel Andrew Russel, eto., > 
J— appellees, Apoæal from the Circuit Court 
vs. ae ell of Will County 


Illinois State Bank of Crete, et.al, 
on appeal by William Saller, ~ 


appellant, 


«a? 


Partlow, 2.J. 2 3 i 1 He OZ | 
ad On January 29, 1920, the People of the State of Illinois 
on the relation of Andrew dena’ as Auditor of Public Accounts, 
filed a bill in the circuit court of Will county to liquidate the 
affairs of the Illinois State Benk of Crete and to appoint a 
receiver. Henry W. Ohlendorf was appointed receiver and wim gave 
bond in the sum of $100,000. On March 29, 1920, a decree was 
entered to convert the assets into money and to wind wo its 
affairs. He was authorized to prosecute all suits for the 


collection of assets and to incur whatever expenses were necessary, 


— 
* 


including attorneys) fees. The receiver began a suit in ecuity 


“in. the circuit court of Will county against the directors of the 


bank to charge them for certain losses due as the result of their 
alleged failure to properly perform their duties as directors. 

He employed Charles 5. Deneen, We D. Heise and Roy liassena as 
attorneys to prosecute the suit. On June 25, 1921, the receiver 


filed his petition in the original suit for the allowance of 


‘Ca solicitor's fee incurred in the case against the directars. 


—=——_ — ~*~ 


Evidence was taken under the petition and on September 28, 1921, 
an order was entered allowing a solicitor's fee in the sum of 
$25,000. From this order William Seller, who cleims tobe a- 


FOOT 


ASE 397 A “ r ; 





creditor, has prosecuted this appeal. 
Many reasons are urged by appellant why this order should 
not be affirmed but we deem it necessary to consider only one 
question presented. the right of appeal is regulated entirely 
by statute. The General Assembly has the authority to determine 


in what cases appeals shall be prosecuted. Appeals are generally 
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prosecuted only from final judgments, orders and decrees, and 
yet there are exceptions to this rule, and under statutory pro- 
visions eppeals may be prosecuted from interlocutory orders. 
Section 9I, chapter II0 provides that gppeals shall lie to and 
writs of error from — or Supreme Court, as may be 
allowed by law, to review the final judgments, orders or decrees 
in any suits or proceedings at law or in chencerye Under this 


wection there can only be appeals to review fin 1 judg ments, — 
Sa u | 


Leading GURL. se 


orders and decrees. Section 125, chagebex TIO) provides for 


— 


appeals from interlocutory order granting injunctions, or over- 
ruling motions to dissolve the same, but this case does not come 
within section 123. These are the statutory provisions regulating 
appeals, end the —— therefore arises whether this order 
allowing a solicitor's fee is a finsl order such ss would entitle 


appellant to appeal therefrom. 





By the modern practda>on the final hearing of a suit 

in chancery, all previously rendered decretal orders are before 
the court, and may be altered, modified or vacated as jus ice may 
require. _Savson vg$. Rees, 50 111. 383; Jeffery vd. Rovbiss [67 
IIL. 375; Or ice vf. Springer, * ill» 230; Weil vh. Mulveney, 

262 Ill. 195. For this reason it is unnecessary that there should 


be an appeal from each order entered in a case. A party cannot 


appeal his case by pheceiienl. The case must generally be finally 





disposed of in the court below before either perty can appeal and 


assign errors. A judgment or decree is only final and appealable;~ 


% % 
when it terminate§ the litigation between the parties on the * 
merits of the oase so that, when affirmed, the court below has onl , 


— 
to proceed with the ee of the — or decree. Hunter 


vg$. Hunter, I00 Ill. 519; “Sug -ty _v#. Sholty, I40 111. 81; “Chica Chicago ¢_ 








Mr. 
a Reidwey, ( ompemy V$e City « of Chicago, 148 Ill. I4I; 
a 1 Cree ys » A A 
Rosenthal vg. Board of Education, 259 Ill. 29; People vg. Drainage Usur 
Uncen Dek. Ys. | rs — 


282 Ill. 514; Peabody Coal Company vg. Industrial 


va 
Commission, 287 Ill. 407; P People _v$. Villag — Center, 506 Ill. 
145. 
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the courts on many occasions. In Dalton vp. Zimmer, 181 Ill. 


The question whether an order is final has been before 


App. 490, an order was entered fixing the compensation of a 
receiver and his attorney and ordering payment out of fmds in 
the Yands of the receiver. It was held that this was not s final 
appealable order for the reason tha t the case in which it we 
entered remained in the court with many cuestions undetermined. 
IO7 IIL. App. 252, a receiver was authorized 
to pay $400.00 for auditing the books, and $12.~30 for a copy of 
the report. The cavse was still pending in the court wndetermined 
and it was held thet this order for the payment of these sums was 
not a final order from which an appesl could be prosecuted. In 
Symms vf. Jamieson, II5 Ill. App. 165, an order allowad a master, 
to whom the cose had been referred, certaan fees and an attempk 
was made to appeal from that order. It was held that the order 
was not separable from the cause itself and was not in and of itself 
a final order from which an appesl could be prosecuted. 

we v Cy —E—— 
In India Rubber Co. ‘ye. Smith, 75 Ill. App. 222, an order directed 


a sheriff to turn over to a receiver property in his muds which 


| 
| he had ievied apen under an make eae Gk and it was held that this 
was only an taker ‘Teeutory order fora whieh an appesl could not be 
prosecuted. —— Vb. City of f Decgtur, I34 Ill. App. 385, a 
judgment for costs was entered against the petitioner in a mandamus 
proceeding and it was held that this wes not a final ana appeal- 
“sble order, and that before it could become a final appeslable 
“order it must appear from the order that the petition was dismissed. 
In Crane v¢. Joes , 7@ Ill. App. 158, the order was in a chancery 
4 for the surrender of certain funds by a receiver #o another 
officer of the court. The order was made expressly without 


rejudice to an accounting pending before the master and concluded 
; & P 3 








With an intimation that if the order was not complied with by 2 








Certain day the court would treat the receiver as in contempt. 
7 was hed that this was not a final order from which an appeal 
Gercads 
if 


| Gould be prosecuted. In Chicago Portraat Co. vd. Cre yon Co., 217 


fil. #08, a et was entered sustaining a demurrer to the 
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edt of tetmmed s gatnisiacs beted 


— 
the order — question did not terminate the litigation between 


4 
declaration, but no order wes entered adjudging thot the plaintiff 
take nothing by the writ, or that the defendant go hence without 
day, or words of equivplent meaning. It was held that this wos 
not a final order from which an sppecl would lie. 

The suit in which the receiver was appointed at the 
time the order in question was entered was still pending and 
undetermined in the ciaéuit court of Will county. On the final 
hearing all previously rendered decretal orders will be before 
the court for consideration and they may be altered, modified or 
vacated, as justice may require. Even the suit in which the 
services were rendered for wiich the allowance was made, wos still 
pending and undetermined at the time the allowanée was made, and 


Services were rendered after that dete for which compensation will 


-probably be asked. ‘The court, at any time before the final — 


may make such orders concerning the allowance of these solicitors’ 


fees as may be deemed just and right under the law and the evidence. 


the parties on the merits of the ease so that, when affirmed, the 
court below had only to proceed with the execution of the order. 
The order was not even intended to be in® full of the solicitors’ 
fees, but was merely a payment on account. 

Under the facts presented and the authorities cited, 
this order wes not a £)nal order from which an appeal can be 
prosecuted and for that reason the appeal will be dismissed. 


Appeal dismissed. 
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STATE OF ILLINOIS, | .. 

SECOND DISTRICT. (eect I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, Phereunto set my hand and affix the seal of 


said — at Ottawa, this OME TA day ot 


a 


— in the year of our Lord one thousand 
— nine hundred and twenty- C 
— SDA CetTF SA. a 2 Sy OO Pe 
Le LOL ee 


— Gf i Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of April, 


in the year of our Lord one thousand nine hundred and 


twenty-three, within and for the Second District of the State 


of Illinois: 


Present--The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 


Crp 
«? 


Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sherift. 








BE IT REMEMBERED, that afterwards, to-wit: On 


i* 


1092 the opinion of the Court was filed in the 


Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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7170. Age 7. 
Metal Stampings Corporation, 
Appellant, 
a Appeal from Livingston County. 


Ralph Houltram, et al, 


Appellees. 


_ Caw ¥ £»”> GR OO 
Porglow, 2. Je 

"Appellant, the Metal Stampings Corporution, filed its 
bill in the circuit court of Livingston county against the six 
appellees and others, in which it sought by injumction to restrain 
them from interfering with the business of appellant and its 
employees, and from unlawfully picketing its factory. The 
@efendsnts named in the bill were the former employees of appellant 
who were on a strike, the union to which they belonged known as 
Fedorel Labot Union No. I7S51I7, and the ovrticers and members of the 
Streator Trades and Lefor Council, iucluding William Atkinson, its 
president, Thomas Kelly, vice-president, &. G. Soderstrom, reading 
clerk, Benson Torster, treasurer,Jess Blakemore, financial 
Becretary, and Patrick Halpin, guard. Notice of the application 
for the injunction was siggn and a temporary injunction was issued. 
Bach group of defendants moved to dissolve the temporary injunction 
edes and Labor Council filed afiidavits 
in support of their motion. Appellant asked the court to have the 
motion to dissolve heard on oral evidence and refer the cause to 
the master to take the proof, which was Gone. Whe cuancellor ruied 
that the appellant had the burden of proof and should take its 
evidence first end thereafter the deferdants should present their 


proof. The evidence was taken and the master revorted it to the 


chancellor. The chancellor entered a decree making tis injunction 
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z 
permenent against the former employees of the appellont and apsing 
Federal Labor Union No. I73I7, and dissolved it ss to the officers 
and members of the Trades and Labor Council. The six officers of 
the Trades and Labor Council filed their suggestion of damayes ana 
the chancellor allowed them $2662 38 as dsmages, and from that 
decree an appeal has been prosecuted. 

No complaint is made of that part of the desree which 
made the injunction permanent es to the officers and members of 
Federal Labor Union No. I74I17. It is apysrently conceded by 


S sustained vy 


fp 
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Fderal Labor Union that this part of 
the evidence. No error is assigned because the injwmmetion was not 


Made permanent 2s 60 the Trades and Labor Council. The oniy 
errors sr a are by the appellant and “relate to the six persons 
above named who were made defendants as officers of Streator 
Trades and Labor mm Council. 

The gpecifice charge in the bill is that all of these 
defendants conspired to injure the business of the appellant. 
There are over two thousand pases of evidence ond it will be 
impossible to set out all of the facets. In support of the contention 
of appellant, the evidence shows that it was engeged in manufecturing 
carpet sweepers, card tables, music stends, gas heaters and other 
wood and metal specialties. Its factory was in Bhe north part of 
Livingston county a short distance south of the city of Streator, 
and it employed about one hundred fifty persons. For three yerrs 
prior to January 21, 1922, it had operated its factory as a closed 
Shop and its employees were members of Federal Labor Union No. 17317. 
On December 27, 1921, appellant and eighteen other mannfecturers in 
and near the city of Streator published a notice in the daily papers 
to the effect that upon the expiration of their several contracts 


with the various labor unions their plants would run as open 


shops. 
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The Streetor Trades and Lebor Couneil consisted of 
delegstes from each of about thirty labor unions in Streator 
ineluding Pederal Labor Union No. 173517. On the same date the 
notice was published by the manufacturers, Federal Labor Union 
adopted a resolution to appoirt a picketing committee and they 
began picketing appellant's plant on January 4, 1922. At first 
there were onyy three or four pickets on duty. The Trades Council 


hela a special meeting about that time to consider the open shop. 


ps 


Thomas Kelly wes seat to Chicago to secure a Speaker to discuss 
the guestion et issue. The secretsry was instructed to wire 
President Gompers asking him to give his personal attention to the 
Streator situation. The matter of placing all of the signers of 
the open shop declsration on the unfair list was referred to the 
erievance committee. A ecomhittee was selected to write a reply to 
the manufacturers’ announcement. 

The number of vickets was increased from day to day, but 
there was no violence until after the publication of the Trades 
CouncBi's reply. On January 9, 1922, the Trades Council published 
in the newspapers its reply which is referred to in the record as 
the "we fight" article. On the following night delecate&S from the 

redes Council addressed a meeting of Federel Labor Union No. 17817. 
On Januery 14, the number of pickets was increased to seventy-five 
and it is cleimed there was some intimidation end trouble. 0u the 
afternoon of January 17, several hundred persons assembled in the 
highway in front ofBBellant's factory about quitting time and 
asseulted some of the employees as they were leaving the tactory, 
including Francis C. Mason, the superintendent. ‘hat night at a 
meeting of the Federal Labor Union No. 17317, three delegates from 
the Trades and Labor Council made speeches. Among them wus Thomss 
Kelly and in the course of his remarks it is claimed he said that 


Mason got whet was coming to him and that Chubbuck, the vice-presiden 
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and general mamager, ought to get the seme. On ganu-ry I8, three 
persons, one of whom Was not a member of the union, created a dist- 
urbence on the highway in front of the factory end were arrested. 
They were takento Pontiac and upon a trial by jury were fined for 
disorderly conduct, thereupon it is claimed, the president of the 
Federal Labor Union gave to J. N. St. Clair, who wis supvosed to be 
the treasurer of the Trades Council, money of the union to pay the 
fines,and St. Cleir went to Pontiac and paid thei. At cuitting time 
on Vanuxry 18, severel hundred pesons assembied aloug the 
highway including it is claimed, officers and members of Federat 
Labor Union. Sixteen deputy sheriffs tried to maintain order. 
When the employees started home they were threatened, assaulted 
and showered with bricks and rocks. The deputy sheriffs were 
assaulted and same of them were injured. . 

@n January 19, the factory wes shut down and remained 
Closed for a week. Appellant filed its bill on thet d.te. Men 
notice of the application for the injunction was served on Thomas 
Keliy, he is reported to heve said, "i know whet it is. It's ao 
use. We are going through with it. We are not kidding this time. 
On January 22, the Trades Council appointed a coimittee to raise 
funds to pay attorneys to defend those served with the restraining 
order, and the American Federation of Labor wes recuested to send 
Emmett Flood to Streator to help defeat the open shop proersm. 
Fleod went to Streator aid addressed the Trades Council. in company 
with K@lliy and St. Clair, he attended a meeting of Federal Labor 
Union No. 17317 and stated that @n injunction had been issued in a 
labor case in liuseatine, fewa; that they filled the jsil with men 
who violated tha injunction; that the jail was so full|they could 
m&t keep them all in, so they hed to let them out, and the union 
won the strike and the injunction did not amount to anything. Ht 


is claimed thst Kelly, sbout the time the deputy sheriffsvere sent 
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to the factory, stated that it was foolish for the manufactures 

to send eighteen or twenty dsputies to Streator when there weve 

eighteen hundred men there who hedd@ hunting licenses, and thot a 

Similar remerk was made by St. Clair. On January 24 Federal Ie bor 

Union donatea $100.00 to the defense fund committee ond the money 

was peid to St. Clair, treasurer of the Trades Council. Kelly is 

alleged to have said that Need hed two seab firemen; that the 
— 

Members of the union gona hens out the fires but thet they 

could choke off the firemen. 

This is the principal evidence tending to sustein the 

Charge of conspirace upon which is based appelicnt’s bill for a 

permanent injunction sgeinst the six appellees. The question is 

whether this evidence was suificient to justify making the temporary 


injunction permanent. fhe first step taken by appellsnt and the 


ether me 


o 


snufacturers towsrds an osen shop was the statement published 
in-the Streator papers on December 28, 1921. This article was 


the appellant, 


* 


Signed by all of the manufacturers interested, inclu 


i 5 


and notified 211 employees and unions that the signers of the document 
intended to operate open shops snd gave the reasons for so doin 
As soon ss this document wes published, steps were taken by the 


anions to counteract its effect end to Besist the movement which 


wes thereby started. Meetings were calied of Federal Union No. 


I7S51I7 as well ss the Trades end hebor Couneil. It will not be 


ne 


Q 


essary to consider the evidence sgainst Federsl Labor Union No. 


I7S517 and its officers snd members because their action is not 


8 


involved woon this enovnesl. | : : — 
£ Pr All we are concerned with is the evidence 


against th ix officers of the Trades Counci 1 Gl ; 
re ne Six Giricers of the Trades Council who uve the @ppsiises 


here, The Trades Council called 4 meetin 
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at issue. A speaker came from Chicago. Steps were token to piece 
the signers of the open shop article on the uwnfseir list, and a 


committ @ i 3 "ep iE 
ee wes appointed to reply to the manufacturers! announcement 
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This committee made its report soon thereafter, which report 
answered the article previously published by the manufacturers and 
stated the facts of the controversy from the union standpoint. 
This article was not directed against the appellant, but woe the 
answer of the labor unions to the declaration for an open shop 

as made by all of the manufacturers. Several times the phrase 

"we fight" was used in the article. Appellant insists that this 
phrase meant personal violence and was used for the purpose of 
urging personal violence by the strikers and as a result thereof 
personal violence wis used. On the ovher hand appellees insist 

its only meaning and purpose was to indicate that the unions would 
resist the open shop policy by every lawful means st their command. 
While it may be true that some unwise statements were used ink the 
article, its publicstion alone did nat establish the charse against 
the appellees. The arti@ie was not signed by appellees but was 
Signed by the Streator Trades and Labor Council and zave the nomeé 
of the various crafts affiliated with the council. ‘The council was 
not an incorporated body end only acted through its officers and 


Members. 








jynad a right to be in sympathy with the 
strike and to do any lawful ect for its success. As long as they 
Violated no law they should not be restrained by injunction. As 
far as Jesse Blakemore and Patrick Halpin were concerned, the 
evidence shows that neither of them was on ovficer or member of the 


Trades Council at the time the injunction was issued, and the former 


Was not a member of sny union. This fact was found by the chancellor, 
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the finding is amply sustaineé by the evidence, and for that reason 

the decree must be affirmed as to these two appellees. Atkinson, 
Soderstrom and Forster were officers of the Trades Council. Soderstrom 
wrote the “we fight article" and all three of then voted for it. There 
is very little, if any, evidence that any one of these three was 

guilty of any other act which would subject him to the operation 

of the injunction. They did not visit appellant's plant, or help 
‘picket Lt. OF —— others to do so, or urge acts of violence, 

but on the contrary there is evidence that some, if mot all of then, 
advised against violence of any kind and urged the members to obey 

the law. In this condition of the evidence the chancellor did 

right, in dissolving the injunction as to these three appellees. 

There is more evidence against the appellee Thomas Kelly than there 

is against the other five appellees. The principal things charged 
‘against him have been set out above. He has specifically denied 

fell these charges with possibly one exception, and he is co rrobo réted 
to a certain extent as to each of them by other witnesses. He hed a 
right to advocate the union cause, to make speeches in favor of it, 

‘to be\ active in its affairs and to do any lawful act to favor the 
Bérike. A few of the things charged against Kelly could be elassified 
as unlawful. Several of the remarks charged against him shoyld not 
have been made, while other remarks did not imply a desire om his 

part to violate the law or induce others to do so» Unless the 

‘finding of the chancellor is against the weight of the — canee ee 

is our duty to affirm the decree as to him. Our attention is called 
to various acts of Ste Clair and other members of the Trades Couned'lt 
which is is urged justify the injunction. As the assignment of 
errors only relates to the six officers of the Trades Council the | 
acts of other members and officers are not properly before us. 
From a consideration of the whole evidence we are of the opinion 
that the chancellor properly dissolved thé injunction as to the 


Six appellees. i 
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Error is assigned upon the action of the chancellor in asséss- 
ing damages. The items assessed are as follows; ~L775.00 as sol- 
icitor's fees; $504.45 as master's fees for taking the evidence on 
behalf of appellees; $264.75 for a copy of evidence, and $118.18 
for procuring witnesses, making a total of $2662.35. The principal 
objection to this allowancx is that it was not for labor performed 
in procuring a dissolution of the temporary injunction but was for 
all the services performed upon the final hearing of the case. 

It is undoubtedly the law as contended by appellant that the dam- 
ages allowed should only be such as were necessarily incurred upon 
the motion to dissolve the temporary injunction. (lambert v. 
Alcorn, 144 I11. 315; Milligan v. Nelson, 188 Ill. 159; Landis 

ve Wolf, 206 I11. 593; Hillmer v. Behr, 196 Ill. App. 363). The 
evidence however, shows that when the motion was made by the 
appellees to dissolve the temporary injunction, they presented 
affidavits in support of their motion. Thereupon the appellant 
Made a motion to refer the hearing on the motion to dissolve to 
the master and allowed each party to present such oral evidence as 
he might see fit. As a result of this motion a great mass of 
evidence was taken on behalf of the appellant. If the motion had 
been heard upon affidavits and had been confined to the question at 
issue, very little expenses would have been necessgsry. There were 
two solicitors representing the defendants, one representing the 
Six appellees and the other representing the other defendants. 

The solicitor representing the defendants other than appellees was 
not present much of the time during the hearing. The solicitor 
representigg the six appellees was present all of the time the 
evidence was being taken which was about seventeen days. The 
Sessions were held from about 9 o'clock in the morning until 9 
o'clock at night. It was necessary that this solicitor should be 


present all of this time for the reason that he had no way of 
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knowing at what time evidence would be offered effecting his clients, 
and he should be paid what his services were reasonably worth. In 
addition to the seventeen deys in court end before the master, this 
solicitor worked ten days in his office. He was. llowed $75. 00 per 
@ay while in court and $50.00 per dsy in his office. The fees 
allowed were sustained by the evidence and there is no proof that 
they were unreasonable. The appellees were required to advance 
their costs to the master before the evidence was reported. They 
expended $118.18 for procuring witnesses, and as there were over 
2000 pages of evidence it was necessary to have a copy of the 
evidence. The chancellor found that ali of the amounts ellowed were 
necessarily expended by appellees to Secure the dissolution of the 
temporary injunction and this finding is sustained by the evidence. 
The condition in which we find this record was brought about by the 
action of the appellant, and we are of the opinion that the dameges 
allowed by the chancellor were proper and should be sustained. 

We find no reversible error and the decree will be 


affirmed. 


Decree affirmed. 
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in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my Office. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of April, 
in the year of our Lord one thousand nine hundred and 
twenty-three, within and for the Second District of the State 
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BE IT REMEMBERED, that afterwards, to-wit: On 
193 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Musette Goff, Amx. of the Jstate 
of Henry F. Goff, Deceased, 


Appellee 
Vs. Appeal from the Circuit 


Chicago, Burlingha & Quincy Gourt of snox County. 
Railroad Company {™ 


Appellant. 


| 11.4A.628 
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The appellee, iiusette Goff, as administratrix of the 
estate of Henry F. Goff, deceased, in the circuit court of Knox 
county, obtained a judgment against appellant, the Chiesgo 
Burlington & Quincy Reilroad Company for #26000, for the death 
of Henry V. Goff. 12000. was oid to the widow, Musette 
Goff and thdbalanc« was to be divided equally between Lee Goff, 
ef a son of the deceased, and abel Gort, a daughter. An appeal 
has been prosecuted to review the judgment. 

For a number of yeers the deceased, kenry IF. Goff, had 
been a freight brakeman in the employ of aprellent. On the night 
of October 24, 1921, a freight train was made up in the yards in 
the city of Galesburg, Knox county. 1t sonsisted of twenty-nine 

ears and incluéed four or five cass of live stock fron lowa. 

The trip wes to be from Gelesburg to Clyde, then through Hawthorne 
to the Union Stock Yards in Chicago, wheve the live stock wes 

to be vnloaded, and then the empty cers were to be taken back 

to Hawthorne which was the end of the trip. ‘The trein crew 
consisted of an engineer, fireman, conductor, head brekeman end 
the rear brakeman, wno was Goff. Hetween Galesburg and Clyde 


other cars were picked tp so that when the train reached Clyde 


ps 


t consistéd of ebout forty crs of live stock and geventeen 
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cars of dead freight. The scventeen cers of decd freipht anc 
five cars of live stock were set out ot Clyée and Uawthorne which 
ere shout a mile and » half apart, leaving thirty-five cars of 
live stock for the Union Stock Yards including tndfour or five 
cars from Qowa. The train procecded over the tracks of the 
Pennsylvania Railrosd and the Chicago Junction iailroad to the 
Roe 
Union Stock Yards to plat fompmilo. 5, which was long enough to 
hold about forty cars, where it arrived at about four o'clock on 
the morning of October 25, just before Gaylight. Iwmediately 
north of platform Ho 5 wes an vnloading track, north of 


unloading track was a lead tracx, and north of the 





was a main, or running track. The train beeked in from the ledd 
track onto the unlosding track to platform No. 5, end was headed 
east with the caboose on the west end. The heed brakeman 


uncoupled the engine, took it back to the rear of the train and 


ve 


coupled it on to the cabcose, so that when the empty train started 
Ae ee ae — oe ae 
west back to Hawthores yerds the engine was at the front end 


moving backward. Next came the caboose, followed by the otner 


ear. Lt w 


x 


cers, the last of vhichhas a frei s Gott's duty to 


ride the lest freicht car and to put two red lights und one 
White light on the rear end of this @ar. On this last car there 


were four ledcers, two at the northwest corner snd two at the 


er on the side snd cone on the 


Os 


southeast corner. There wes a ledd 
end of each of these corners. On the roof, at thatop of each 
ladver, Was a grab iron about twelve inches from the edze. These 
two grab irons came together and made two sides of a square on 
the roof. There wa sfrunning board twenty inches wide in the 
center of the roor extending the entire Length of the ear. 
aiter the train ws wnloaded, it wes sterved west from the 


— 4 


unloading platform. The conductor and heed brikeman got into the 
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eaboose where they remained until after the accident. Gort 
waited thtil the rear car came feo hin, wnen he started to climb 
up the car. -le hed a lighted lantern in his hend. When he got 
to the top of the ear he either fell or was jerked off, striking 
his herd on the rail where the frog of a stub trock crossed the 
southrail of the unloading track. He wos so severely injured 
— 
that he never regained consciousness and died in s ie at oe 


1 


eago within twelve houss of his injury. 


The principal ground of reversal urged is that the 


a 


evidence does not sustain the vordi¢y,, but on tne cntrary it 
contended that the prepoiderance of the evideuce is so over- 
Whelmingly in favor of eppellént bhet the judgment chould be 
reversed. The decleretion wos under the Federsl lmployers' 
Liability Act end, as originally drawn, éGharged negligence 
generalzy on the part of sppellant. An additional count filed 
later cherged that the servants of the ayvellant caused the train 


to be jerked with great and unusual suddenness, force end violance, 


and by reason sw thereof Goff was jerked off of the rear car and was 


killed. While there were two counts upon which the case went to 


the jury, there is in fact but one growmd upon whic: it would be 
possible to sustain the verdict, namely, that the train was se 


suddenly and violently jerked as to throw Goff from the car on 


Which he was standing. 


It was about six o'clock in the moriing ana just getting 
aylight when the truin was wmioaded and the crew Ste ted baek 


to Hawthorne yards, which wes about seven or eight miles west, and 
Was the end of the trip. immediata@ly west of platform Ne. 5 

* Ww. ahe — ee sy |e ae — . +0 J 
was & complicated network of s§itches end trecks over which many 
trains were being operated in different Gireetions. It was 


necessary that tis train should get the right of way at these 


various switehes before it could proceed. Its speed for that 
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reason had to be very slow and the sngineer and fireman were 
constantly on the lookout for sien ols. [tb was custonsry to 
approach a switch slowly and if the switch tender gave the signal 
to go ahead tho train was not stopped, Lut if nv signal was given 
@ stop was made at each switch. The ongineer testified there 
were three switches from platform No. 5 to che place of the 
accident which was about forty cer lengths or 1690 fcet west of 
platform No. 5. The engineer received a Signal to go ahead 
before he reached the first two switches, end for this reason 

the train did not have to slacken its sveed wntil just before 


the third switch was reached. As he approached the third switch 


he shut off the steam which Bhackened the spced Slightly and 


eaused the train to coast about thirty feet, but before he made 
any effort to stop he received the Ssisnal co go sheed and did so . 
For this reason it is contended there was no sudden jar or jolt 
just before the third switch was reached which wes about the 


place of the accident. Shortly after the engine passed the third 


: 4 . ; ant ee oo. oS Le 
switch, ir brakes were set snd the trein stopped. The evidsece 


68 


shows that the train did not exceed six miles per hour in this 
distance. Running a train over switches ond tracks such as these 
and increasing and decre:sing the rate of speed, wou 
Gause more or less jerking and bumping es the train started, 
stopped, or slackened speed. There could, however, be no recovery 
because of the usual and ordinery jerking, bum:ing end jolting. 
These were mere inzstances to the employment. Goff hed been in 
this yard and over these tracks and switches two or three times 

&@ month for two yeers. le knew of these usual end ordinary 
conditions and there @ould Le no recovery on eecomt of any 
eperation of the tr:in in the usual end ordinary menner. ‘The 
negligence charged is that the tr:in wes jerked with great and 


unusual suddenness, force and violence, and by reason thereof, 
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he wes jerked from the train and killed. 

The engineer, fireman end conductor, all of whom were 
on the front end of the train sbout 1400 feet from where Goff 
stood, testified positively that there wes no jerking os alleged 
in the decleration, but that the train ran as smoothiy as it 
usually and ordinarily ran. None of these three men say the 
accident or kuiew just when it happened. There was, however, one 
eye witness, Benmett, the engineer of a Chicago} Milwaukee and 
St . Paul train whichwas s canéing on a trak just south of the 
track occupied by this train, and was waiting to foliow the 
Burlington train out of the yards. both trains were heeded west 

and the reer of the Burlington trein was only thirty or forty 
feet west of the St. Paultrein. Bennett was a witness called 
by the oppelee end apparently was disinterested. He testified 
that he sew Goff at and just befiore the time of the accident. 
Goff had a lighted lentern in his hand and climbed up the ladder 
at the southeast corner of the lest cir. When he got to the top 
of the cer he stooped over, go{holad of the grab iron with one 
hand, got both feet on the roof and while in a stooped position, 
stepped to the esst and fell. Bennett testified there was no 
unusual jerking just prior te or at the time of the accident 
which caused Goff to fall and thet he did not know what caused 
him to fall. At that time the train wes moving so slowly thet 
Eennett jumped off of his engine and ren 125 to I50 feet, caught 
the train and set the air. The speed of the train could not 
have been very great or he would not have been able to have 
overteken the train. 

There is only one witness upon whose testimony this 
verdict can be sustained and that is the head brakeman, Hert. 

He testified that as the trein started west he and the cohductop 


got into the caboose. After the train had gone about 35 or 36 
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ear lengths he testified there was an unusucl jerking of the 


stop ond then start.a with an 
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train. It almos 


unusual jerk. He testified he was threw 2ge inst the conductor 


© 


and the condvetor was thrown against the rear door of the cur. 
All of this is denied by the conductor, who testif#ed theve was 
no unusual jerking or jorring just before the train wes stopped. 
Even if there was a jerk or jor as testified to by Mert, there is 
nothing to show where Goff wos at thet time or that it caused 
bis fall, If this was not the jerk which caused him to fall, the 
fact that there wes « jerk was immeteriesl. Hart further testified 
that within about I00 yarés after this jerk the air wes set, the 
train was stooped ané he and the conductor went back to the rear 
me stress is plnced by apocllee upon the fact that Hart 
testified thet when they met Bennett he said a men had been jerked 
off of the top and injured. Bennett tes ified he gnid «a mon hed 
fallen off of the top. Ouo used the word jerked and the other 
used the word frllen. Hert testified he fo nd two lanterns on 
top of the rear car. One of them was on its side in the square 
rmed by the grab irons and had burned out. The other was on 
the rumning board near the center of the esy, wes lying on its 
Side and was burried out. He testified he thought both of these 
lanterns were red. Some imvortance is ettached to the position 
of these hanterns by respective counsel. It was the daty of Goff 
White 
to place two red snd oney¥#mterns on the end of the rear 
car. Counsel for appellee insist thet this evidence of Bart 
indieates there was a jerk sufficient to overturn both of t-ese 
lanterns, while covsel for appellent insist that if there haa 
been such a jerk it would orohbably have besn sufficient to have 
knocked the lanterns off the car. The evidence 2s to bow many 
red Janterns, if eny, were on the rear car is very indefinite 


and uncertain and depends almost entirely uoon the testimony of 
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a 
Hart. Bennett testified that as Goff went up the ladder hé had 
a white lantern in his left hand, but he did not testify to seeing 
any lantern on the car just before or just after the accidnét. 
The conductor testified there was a lontern on the rear car four 
or five feet from the rear end, but that it was Goff's white 
lantern. Our attention has not been called to any other witness 
who ‘mtd tied to seeing any red lantern either before or after 
the accident. If the lantern which was found belonged to Goff, 
then it may have been knocked over at the time he fell, and not 
heve been knocked over by reason of the jerking of the car. In 
this — —— condition of the evianece very little importance 
can be attached to the evidence relative to the lanterns or their 
position after the accident. 

Hart is contradicted on almost every material point 
by one or two witnesses. He is not only contradicted byt the 
evidence shows he made statements out of court at verience with 
his statements on the trial. Within a few hours after the 
accident he made a written statement to aypellant inwhich he 
Said nothing unususel happened until the air wes cut in and the 
train came to a stop; that there was no jerk or jar of the train 
before that time; and that there was no negligence on the partef 
any one which contributed to the accident. Hart was a witness 
before the coroner and testified that before the air was set 
there was no slacking up of the speed more than ws usual; that 
it wes just an ordinary slacking of the speed. Hart and counsel 
for appellee seek to explain the reasom why these coubsaditbory 
statements were made by him, but after these explanations have. 
been fully made, the fact remains thet Hart testified to an 
unusual jerk which is the basis of appellee's cause Gf action 


and a few hours after the accident stated there was no unusual 
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jerk of the train. Our atvention ig called to a certain statem 
made by the conductor to Forsee, a brother of lirs. Goff, relative 
to a red lantern on the rear car. This evidence wos afterwerds 
withdrawn and is not before us. Also to a statement made by the 
conductor to irs. Goff relative to the liability of a man on the 
cor being jerked off. There are certain other items of evidence 
which we have considered which it will be ihmpossible for us to 
mention in detail. 

The ouestion is whether this evidence is sufficient to 
support this verdict. The burden @@ prodf wes upon the appellee 
to prove her case by the preponderance of the evidence. The 
questions at issue were for the jury to dete:mine. Where there 
is evidence fromwwhich the jury could have found the occurrences 
as alleged, the judgment will not be disturbed. It is not 
sufficient to reverse a case thet the evidence is in conflict. 
MeKey vs. Esther, I57 Ill. App. 168; Wickert vs. Crosthwait, 163 
Till. App. 586; Greenwald vs. Weinberg, 174 111 App. 349. 

Although thetrial judge, if sitting as a juror, might not have 
consented to the verdict sought to be set aside, or, if trying 
the same case without a jury might have found differeutly on the 
Same facts, will not justify setting aside a verdict. Schneeweisz 
vs. Illinois Central Railroad Coupany, 196 Ill. App. 248. If the 
verdict, however, is clearly against the weight of the evidence, 
or if the preponderance of the evidence is in favor of the defendsut 
it is the duty of the reviewing court to set aside 
the verdict. Fitzgerald vs. Chicego & Erie Railroad Company, 
144 Ill. App. 100; Bradley vs. Palmer, 193 111. I5; MeGovern vs. 
McGovern, 282 Ill. 97. 

We realize the importance of this case and have tried ‘to 
give it that careful consideration to which it is entitled. WE 


have not only read the evidence several times as it appears in 
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the abstract, but — have also read it carefully as it appears 
in the record. This verdict must of necessity depend largely, 
if not entirely, upon the evidence of Hart. Take his evidence 
out of the case and there is positively nothing left on which to 
sustain the cause of action. Hart is not only contradicted on 
almost every importent point, but he has made statements out of 
court so contradictory to his stutements in court that the force 
of his evidence is very much weakened. We do not think the 
evidence is sufficient to support the verdict, and for this reason 
the judgment will have to be reversed. 

With the evidence in this condition it was of the 
utmost importanee that the jury should be clearly end accurately 
instructed as to the law. The twenty-fifth instruction given on 
behalf of appellee attempted to inform the jury as to the measure 
of damages. It correctly told the jury that it was a mere matter 
of pecuniary loss, and that they could not allow anything for 
the grief or anguish of the wife or Ghildren by reason of the 
death. It then progeeded to say that the jury should include 
the value of the support and protection by the deceased of his 
wife and children. loss of support was a proper element of 
damages but the loss of protection except as the term might be 
included within the pecuniary loss was not an element of damage 
and the word protection should not have been used. The instruction 
then stated that the limit of the total compensation was such a 
sum as being put at interest will, each year, by taking a part of 
the principal and adding to the interest yield an amount sufficient 
for such support of the wife and children during the time the 
feceased would probably have lived, as he would have furnished 
had he lived. We think this part of the instruction is awkwardly 
drawn, does not clearly state the rule and was calculated to 


confuse or mislead the jury. The jury was not told what rate :f 
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interest to figure and without some rate being used the ins- 
truction could not have been of very much benefit to the jury. 
For these 

reasons this instruction should not have been given. 

It is insisteé by appellant that the evidence does not 
show that at the time of the injury that Goff was engaged in 
fakees a 4d commerce. This contention is based upon the theory 
that after the cars were unloaded he was no longer engaged in 
interstate commerce as he went with the train back to the 
Hawthorne yards. We don not think this contention can be maintained. 
It is conceded that at the time this train was made up in the 
Galesburg yards there were four or five car loads of cattle from 
Iowa. The mere fact that these cars had gone into the yards &t 
Galesburg and were tramsferred nto another train did not change 
the character of the shipment from an interstate shipment, and 
they continued as interstate shipments until the Union Stock 
Yards were reached. The track upon which the cars stood at the 
time they were unloaded was not the track of the appellant but 
belonged to the Chicago Junction Railroad Company. It was 
impossible for the @rew to leave the train upon this track, and the 
end of their journey was not reached until they arrived at Hawthorne 
yards. It has been hel@ under similar cireumstances that after 
interstate cars hae been unloaded and while they are being taken 
to the place inprhich they are to be stored, and even while the 
employees are on their way home after having been engaged in 
interstsée shipments, that the men so employed come under the 
Fedpral Employers' Liability Act. This court is committed to 
that doctrine and so held in Jeneary vs. Chicago and Interurban 
Traction Company, 225 I11. App. 122, and the same doctrine was 
announced by the Supreme Court in Chicago JunctbedeRailroad 
Company vs. Industrial Board, 277 Ill. 512, and Cleveland, 


Cincinnati, Chicago & St. Louis Railroad Company vs. Industrial 
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It 
Commission, 294 111. 374. It is in accordance with the weight 
of authority and for this reason Goff was ehgaged in interstite 
commerce at the time of his death. 

The judgment will be reversed and the cause remanded. 


Reversed and remanded. 
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STATE OF ILLINOIS, } .. 

SECOND DISTRICT. — I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this 2 CK _day of 


se ed ye in the year of our Lord one thousand 
nine hundred and twenty-— - CHALE 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of April, 
in the year of our Lord one thousand nine hundred and 
twenty-three, within and for the Second District of the State 


Ode Tl leinionss): 


Present--The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 


HE. J. WELTER, Sheriff. ’ 
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BE IT REMEMBERED, that afterwards, to-wit: On 
SEP: the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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In The Matter of the Petition of Maggie 
Harrigan for the removal of Hrnest J. 
Galbraith ,Public Administrator, 

Administrator de bonis non of the 

Estate of Micheel Harrigan, deceused, 

and for her appointment as executrix 

or administratrix de bonis non of said estate, 
Maggie Harrigany 


Appellant, Appeal from the 
Circuit Court of 
VSe Peoria County 
Srnest J. Galbraith, 
Appellee. 
Sar rh AVR 
2311.4. 628 


Partlow, P. J. 


Appellant, Maggie Harrigan, filed her petition in the probate 


[) 


court of Peoria county egainst appellee, Ernest J. Galbraith, public 


bk 


administrator of Peoria county, in which she prayed for the removal 

of appellee as administrator de bonis non of the estate of Michael 
Harrigan, deceased, and for the appointment of appellant as his success- 
ore The probate court dismissed the petition, appellant appealed to 

the gircuit court of Peoria county where the petition wis again aismiss- 
ed, and this appeal followed. 

Michael Hsrrigan died in the city of Peoria on Octobver 

8, I91T, lesving e last will and testament which wos admitted 

to probate. He appointed his two sisters, Meggie Harrigan end 

Kate Harrigan, and Christooher Harrigan, his brother, as 

executors of his will, and alge named them as sole legatees 

of his estste to share ecually. Meggie Harrigan refused to 

qualify as one of the executors and letters were issued to Christopher 
and Kate. On January 9, I916, Kate died and Christopher acted as sole 
executor until he was removed by the probate court on October 5, I9I8, 
for improper conduct as such executor, ana in the seme order, appellee, 
Ernest Galbra&&,- public administrator of Peoria county, was appointed 
as his suecesscr. From this order of removal Christopher 

appealed to the circuit court of Peoria county where the oréer 

Was affirmed. Christopher further appealed to the appeilete 


court where the order of the circuit was affirmed on Mareh 
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9, 1920. (217 Ill. App. 661.) Christopher then filed a petition 
for a writ of certiorari in the Supreme Court, but his petition 
was denied on June II, 1920. Maggie Hirrigan, the appellant, did 
not appeal from this order of removal, but on June I6, 1920, she 
filed her petition in this case in the probate court of Peoria 
county in which she alleged that under the will of ilichael 
Harrigan, after the payment of debts, no other persons had any 
interest in the estate except appellant, Chfistopner Hartigan and 
the heirs of Kate Harrigan; that the estste was not fully 
administered and that she was a fit and proper person to be 
administratrix. The petition set up the removal of Christopher, 
the appointment of Galbraith, and alleged that the appointment was 
made upon the petition of Peoria county, and the county had no 
right to nominate a successor; that the court had no jurisdiction 
to appoint Galbraith, ahd under section 38, chapter 3, and 
sections I and 18 of chapter 3 of the statute, it was the duty 

of the probate court to appoint appelhant. Appellant alleged 
that she wes not notified, or Summoned, and was not brought 
before the court at the time Christopher was removed and appellee 
was appointed as his suecessor; that the probate court had no 
jurisdiction of appellant when the appointment was made; that 

the circuit court of Peoria county, the appellate court, and 

the Supreme Court had no jurisdiction of appellant when the 
various appeals were prosecuted; that while the cause was pending 
on appeal there was no vacancy in the office of —— 

and that the vacancy did not occur until after the final order 

of the Supreme Court on June II, 1920. There were certain 
amendments to this petition in the probate court, and efter the 
appeal to the circuit court various other amendments were made 
and issue was joined. The sngyer of the appellee admits some of 
the material facts of the petition, alleges that the appellee 

was duly and regulsrly appointed ss afministr: tor, cualified as 
Such, and was in fact the duly cualified and acting administrator, 


but denies that apoellant is a fit person to be appointed 


& 


wottiteq # beLit aedt redqotetrf (.188 .cqA .£fI FIs) .Osel me 
solditeg eid dud ,d1w00 emvxqne edd mt iteroli 100 * 


nex eas ww 


5ib ,taelleqqs odd ,meygititsl elsgeM -Oser A omit no, 
34 


al ays 


ede ,OS@I ,31 emul mo tud — ta ttoad songs 


Le be | 







street to sxm0n otdoity bie’ ak oe Oh ae? Obes 
joagi 
feadoti to [fiw edt tebmy tadt begefis ede dotdw pe Yiasoo 


ys bed efoeteq tedtdo on ,atdeb to tmemyaq ond iets — ⸗ 
1 E tei¥ydd ,tusil & tqeoxe ot 
Snc sagititusch senqotelt usilegg qe ra ogg os at ⸗ 


yifet ton aew ο ont tad¢ jasgixrrsH stad to exted edt 
fine 2s 
ed ot moateq teqoig bas $2 8 aow oda tend has boxetaimimbs 


,reriqoteizvdd) to [avome1 ot qu tee notttteq efT .xixrtorte 
— « * 


gsw tuemtuioggs eit ¢adt begelis bas git lant ie’ to — 


sk —X 


on bad ytouoo edt bug tos09 sized to mola tte exit 
} * Pocluyge GMOs ate 0.0 eben 


aottotbati, on bad tiwoo et todd ;Teasecoue 8 — ot 
poe elcosS to 
bas ,€ zrotqedo ,88 moitooa robo ans -dt tetd ied — 


bubs 33 eoiL 









ytub ot gow di ,otutste ond to Fe ret qaio to 81 bas I 
aed ,hoaegesh, gag 

Segelis tusifeqgA .itnsdieqgs tu tougs ot 100 otsdoxg edd 
oo oiagctg + Fl 

tTidasoid dost asw bis , bemom we 10 bolt tt on tom — 

af 501 to tis60 yh % 


eelleqqs Sus bovomet caw — emits ould ts tiw0o —— 


let Leoqges sial ty 
om Sed oo eisdotg edt gadt ;1toBeeoove sid as Sotuto ‘sw 
,ee 2 T1226 fe wr 
todd jebsa asw inomint oqga eid mertw tneffleqas to — 
i 7 


brs «709 eisifleqqs edt vVDIAIOO sitoed to woo —— 
167 NR Leqcds 
edt row tosifeqqs to moitoltbatwt ont bod #00 ) cnoxque edt 
eatiaeg 8aw asso edt ofidw tart jBeswoeuerg im eiseqgs suo 
qi sid 20 emees : 
od 07148 tls to eoitto edd al roaaoe on eaw oteds teeqds = 


2 


2 oF oF a0ae 
tebio Lanit edt setia Litas ooo Jom bib _ yenaosy — Sas 
s oS ene 7 


tiistteo extew exedT .O8el Rs ont 10 yo emerqueé o 
J - Qieeiee Ay = a 5 
ond tetvies base ,two0o etadox ont > 10 ont a aldt ot —— 
he om oi iijas sedgeeme 

olen @10ew etnembnems tedto s: ae $009 tivoxto edt ot L[seqqs 
iophuon -tegesgal 28% 

to omoe etimbs eelleq ge eit to owns oat as sew evast bas 


Bq te coun 
eelfeqaa edt tant soxelis noid iteq elt ato Isixzet sm 

P tas goxt -toeeevque aid Os 

as bettifasp ,10? ttetnimbs e betaloggs yltelsget buns ylub eaw 
»wreo J laotioe ea 0? ieoqggs 

, tos stieinimbs gaitos bus beltifare yinb edt tost ai esw bus ,dove 
adveseixrd® deen StRe oee 

Dedtiutogge ed of moetog set ‘3 al tasflecgqs tedt eelueb tad 
~~ -. eum 2teenlo ed? Sco sedte ad? ovede/ eae 


— ~—™ -* 


3 

administratriz. A supplementat petition filed by the appellant 
in the circuit court set up facts tending to show that appellee 
was not a fit persont bo be aduinistrator of the estate, and that 
after his appointment he resigned as public administrator of 
Peoria county, and for that reason no longer was entitled to 
serve as administrator. 

A motion has been made by appellant to strike appellee's 
brief from the files and for judgement pro forma reversing the 
judgment of the circuit court for the reason that tne brief and 
argunsmtatiled by the appellee does not comily with the rules 
of this court. This motion to strike has been texen with the 
case. Rule 17 of this court provides the manner in which the 
prief and argument of the respective parties shall ve made up. 
The brier filed by the apvellee is not in accordance with that 
rule but vibie% ves the rule in Sseverel respects. We would be 
justified in striking if from the files. It has been of very 
little asbistance in deciding this case end has burdened the 
court with a vast amount of unnecessary work which could have 
been avoided if a brief had been filed as provided in the rule. 
Rule el provides thet if a brief on behalf of the appellee is not 
filed within the time specified in the rviles, thst the judpement or 
decree of the court below will bqreversed pro forma on the 
Call of the docket, wnless, on an exemination of the record, the 
court shall deem it proper to decide the cease upon its merits. 
Under this rule, sven though a brief is not filed by the appellee, 
or the brief filed is stricken from the files, this court has the 
right to decide the ease upon its merits if it deems proper. 


From our examination of this case wer are of the opinion that it 


should be decided woon its merit 


ta 


and that the judgment should 
net be reversed pro forma. For this reason the motion to strike 
the bricf will be denied. 

A s ground for reversal it is ursed that appellant had 
no knowledge or notice of the removal of Christopher Harrigan as 
executor; thet no summmns was served upon her in that proceeding 


and that the court was without jurisdiction over her; that his 
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removal did not become effective until after the appeal was 
finally disposed of which was on June 11, 1920, when the certiorari 
was denied by the Supreme Court; that for this reason the probate 
court was without jurisdiction to appoint the appeilee as adminis- 
trator until the case was first settled on appeal; that immediately 
after the vacancy occurred appellant had the right, under the 
statute, to be appointed as administrator end she immediately 
filed her petition for that purpose; that the pleadings showed 
facts sufficient to justify the removal of appeliee and the 
appointment of appellant; that the circuit court was in error in 
not trying the case de novo, in admitting end excluding evidence 
and in refusing to hold propositions of law submitted. 

We do not deem it necessary to consider in detail these 
various grounds for reversal as urged, for the reason that in 
our judgment there is one view of the case which is conclusive of 
all questions presented. In People v. Harrigan, 294 Iil. 171, 
it appears that on March 25, 1913, a claim for back taxes was 
allowed in the probate court of Peoria county against the estate 
of Michael Harrigan and an appeal from that order was prosecuted 
by Christopher Harrigan and ilaggie Harrigan to the circuit court 
of Peoria county» On October 5, 1918, which was the day after 
Christopher Harrigan was removed as executor, the appeal of 
Christopher Harrigan and Maggie Harrigan in that case was 
dismissed by the circuit court for the reason th t a new appeal 
bond had not been filed by them within the time ordered by the 
circuit court. From this judgment of the circuit court dismissing 
that appeal a further appeal was prosecuted to the Supreme Court 
by Christopher Harrigan and iiaggie darrigan. In the Supreme Court 
in that case Christopher Harrigan and Maggie Harrigan contended 
that the circuit court had no jurisdiction to dismiss the appeal 
on October 5, 1918, for the reason that on October 4, 1918, the 
day prior, Christopher Harrigan had been removed as executor of 
the estate, and therefore there was no one present in the circuit 
court to represent the estate of Michael Harrigan at the time the 
order of dismissal was entered. In order to answer this contention 


of Christopher Harrigan and Maggie Harrigan, the other side filed 


eew [seqqs edt tetts Litas ovisoette emooed ton 51d — J 


41 


ttatolsiteo eft medw ,OSeL ,If ent m0 aaw dokdw to besogelh yifartt — o.% 
etsdo1rg edt aoaset sidd tot tadt ;tx00 ouezaye edt vd. betaes i 
-ginimbs ea selleqqs et tuioggs of molvolbatry, syodt iw esw cro ⸗ꝰ 
Woereldoumt tait ;Leeqqs ao boſados textt asw eeso odt Ittay totert ~ 
eid reba ,¢dalx edt bad tuslfLeqqs bevwooo yousosy edt setts ¥ 
viletsibemmt eda Sus tojatieinimbe es betntoqqs ed of ,etutata 
bewede epaibseiq edt tadi j;ex8oqusg stadt Tot noititeg sod Soft 
eft sas eoffeqgs To L[svomet oft Yittent ot taotolttue etost 
ui torte ai aaw duvoo divotio edt tant jtusILegqs to tnematoggs 
eoushive goibsioxe bus yuiditmbs at ,ovod 95 os ao ort gant tom 
-bettiodue wal to anotiteoqerq bLod ot ‘guiewtez at b ES 
eaedd Lievoh ui tehiamoo ot yisasecen tf moed tom ob * 
al t odd moseet oft rot ,beyw es [aerever rot ebenors betta 
te eviewLonoe ei doidw easo edd to wety exo ef etecd toomgbot — 
.VI .{f1 S¢8 ,wegitisi .v efqoed al -bedneserg eno iteenp fs = 
asw eoxad dosed “ot mislo s ,CL@L ,68 sors wo tedt —— 
etsteo eft tanisse yJnwoo siroei to tisoo etsdorq edt ot Dewolle — 
betsoeso1tq asw tebto stadt mort Iseqqs as bas negixzsil fesdobi to, . 
tusoo tivorto edt of nagitisl eiggell bus asgtrisi tedgotvetidd —— 
retie ysb edt sew doidw ,61@Lf ,6 16000d o0 20 *Vawoo errees tgs 
to [seqqs ent ,todwoexe as bevomes asw fegirisk relate taeag 
asw eaco tad? ot aagiixel eiggsl bas fsgizisi sedgodstada $ 
fseqgs wen a t dd noesex edt rot tuw00 tivotto edt yd beceime tb % 
edd yd bexeb10 omits oct atdtiw med? yd boLtt seed som bed Bmod | 
gitesimelh tiwwoo tivorio edt to tnomgbet etdt nord .twoo tiwerte — ‘f 
tu00 emetque oft of betwoeaoiq asw Ieeqqs todd at 8 iseqgs tact 0 
tuwed emetqué oft al .caginrrel elggeli bas negiritsl rodgotatad0 yd 
Debuetmoo nagiizsll olggsll bos magizish tedqotelrdo easo gadt mk 
fseqges edt ealmaib of mottoibetuwt om bad tuwoo sivotto edt tadt 
edt ,GLeCf ,& redovoO mo Jadd nosser ot tot .SLeL co ‘tedoto0 M10 4 
to totwoexe es bevawex mood bat nay tyra rodgodve tadꝰ J sb 
tisotto elt al tnesetq eo om caw eiedd ototeted? bus ,otetse edt 
og omit oft te magiittall Leadoth to etsiee odd tnesetget oc .auree. 
nottnetmes etdt tewane of teb10o al  ,.betoesme saw Agaulmtd To rel 
HoLit ebia redso edt ,megirttsl elgyal bose asgirrel redgot 


~~ —” 













: 


4 

in the circuit court a certified copy of the order of the probate 
court. showing the remoyal, of Christopher Herrigan off October 4, 
I9LS,; and. the, appointment,of Galbraith as administrator de bonis 
noms. This part.of the order appointing Galbraith was not called 
to .the, attention of either the circuit court or the Supreme Court 
by Chvistopher Harrigan or Maggie Harrigan. The Supreme Court 
held that the record showed the removal of Christopher Harrigan 
the appointment of Galbraith, that both parties were in court 
duly represented, and that the circuit court properly disaissed 
the appeal. The opinion in that ease was filed in the Supreme 
Court..on.June.16, 1920, and the petition of the appeldant in 
this case. to rewove.the appellee as administrator and to be 
appointed as. his successor was filed in the probete court of 
Peoria.county on June 21, 1920. . 

It.is: a.well knoww<srule of law that a claim made or 
position, taken.in a former action or judicial proceeding will, in 
general, estop the perty to make an inconsistent claim or to take 
a eonflicting postion in a subsequent action or judicial proéeeding 
to, the prejudice of the adverse party. II American & English 
Ency. of law, pege 446; 21 Corpus Juris, page 1228; Montayue vs. 
Selb, 106 111. 49; Chaney vs. Ricks, 168 Ill. 533; Leigh vs. 
Nationai Hollow Brake@Bean Company, 224 111. 76;Ameriecan Car 
Company vs. Hill, 226 Ill. 227; Jackson vs. Industrisl Boaray 
280 Ill. 526. 
In her petition filed in this case appellant sllieges 

that she head no notice or knowledge of the removal of Christopher 
Herrigan as executor, that there was no process served upon her 
in, that proceeding, that the removal of Christopher Harrigan as 
executor did not take place, or did not become effeetive, until 
after the petition for certiorari was denied by the Supreme Court 
on June Il, 19M, and yet it appears that in this prior case, as 
early, as @ctober 5, 1918, appellent end her brother both contended 
that Christopher Harrigan was in fact removed as executor on 
October 4, I9I8, and for that reason there ws no one to represent 
the estate at the time the circuit court dismissed the eppesl in 


294mT11. I7I. On account of her position taken in thot case, 
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she will not now be permitted in this ec: se to claim that the 
removal did not take place until June I+, 1920, or that she aid 
not heve notice or knowledge of such removal ot the time it took 
Plsce. The appellant was a party to both of these cases and the 
some question wes at issue in each of them. While theretwere 
other questions at issue besides the one which wes germane to 
both, yet that fact made ho materiel difference ana the position 
assumed by appellant in the prior case is binding upon her in 
this case. 

In Haryigzum vs. the People, 505 lll. 242, Christopher 
Harrigan end Mageie Harrigan filed their bill in the circuit court 
of Peoria county to vacate an — of the probate court allowing 
certain back taxes against the estate of Michael Harrigan, deceased, 
The bill was filed on the ground that the probate court did not 
have jurisdiction to allow a claim of that character. The circuit 
court dismissed the bill for want of ecuity and the appellants 
appesled tothe Supreme Court. In that opinion the Supreme Court 
refers to the prior case, 294 I11. IVI, in which the appeal from 
the order allowing the taxes wos prosecuted to the cireuit court 
and the appesl was dismissed for feiiure to file cost bond, end 


on pege 245 the court Says; "When the appellants here, (Christopher 


Harrigan and Margie Harrigan) as plaintiffs in error in the case 
of Peoole — Harrigan, 294 Ill. IVI, sougnt a review of the 
judgment of the circuit court dismissing their appeal, they had 
@ right to complein of the action of that court in wefusing to 
grant their motion to dismiss the suit for want of jurisdiction. 
If the circuit court refused to pass vpon thet motion they had a 
rignt to review of that refusal. The cuestion was therefore 
open to consideration in the case when it lest appeared in this 
court. The affirmance of the judgment of the circuit court wes 
& decision ageinst plaintiffs in error on all errors they assigned, 
whether mentioned in the opinion or not, and likewise also those 
that could have been presented. (Jackson vs. Glos, £49 Ill. 388; 
People vs. Waite, 243 Ill. 156; Lusk vs. City of Chicago, 2II 


Ill. 182.) Appellents are not entitled to a second hearing on 
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such errors. This being true, the circuit court of Pe oria county 
aid not err in dismissing appellants’ bill, by which they seek 
to have set aside the order of allowance of the probate court." 

Applying that rule to the faéts in this case, it appe:rs 
that when the appellant prosecuted her appe.1 in 294 111. I71, she 
sought to take advamtage of the fact that the circuit court 
improperly dismissed her appeal on the graund that Christopher 
Horrigan had been removed as executor and there was no one 
present to pepresent the estate. If she had a right in that 
case to raise that ouestion she also hed the right to raise the 
question of the improper and illegal appoiutment of appellee as 
successor to Christopher Harrigan as executor. She did not raise 
that question upon that sppeal and for that reason, ss was held 
in 305 Ill. 242, the affirmance of the judgment of the circuit 
court was a decision against appellant on all ervors assigned, 
whether smentioned in the opinion or not, and likewise also those 
that could have been presented. For these reasons, all material 
questions raised upon this appeal could have been presented on 
prior appeals inwwhich the appellant wes a party and in which 
the ssme wuestions here raise d were involved. she is not entitled 
to a second hearing on such errors, and for that reason the circuit 
court properly dismissed her petition for he removal of Galbreith 
and for her appointment as his successor, 

We find no reversible error and the judgment is affirmed. 


Judgment aifirmed. 
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STATE OF ILLINOIS, | .. 

SECOND DISTRICT. J I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Ilinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my Office. 


In Testimony Whereof, I hereunto set my hand and — the seal of 


said See Court, at Ottawa, this Vo ZA day of 
— of our Lord one thousand 
nine hundred and twenty- a 


EG Clerk of the Appellaie Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of April, 
in the year of our Lord one thousand nine hundred and 


twenty-three, within and for the Second District of the State 


One ll inonisi 


Present--The Hon. AUGUSTUS-A, PARTLOW, Presiding Justice. 
Hon. THOMAS ante Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
1993 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 7164 Agenda No. 5 


Mary Smith, 
appellant, 


Appeal from Circuit Court 
VSe 


of Lake County. 
Great Lakes Fruit Company, 
a corporation, 


appellee, 
e> & — 3289 
Jett, J. — Sade od 

Mary Smith, appellant, brought suit against Great Lakes 
Fruit Company, a corporation, appellee, for personal injuries. A 
trial was had, and the jury returned a verdict for appellee and 
against appellant. Judgment was rendered on the verdict of the jury, 
and from the action of the court in rendering judgment this appeal 
is prosecuted. 

The first error urged is that the verdict of the jury is con- 
trary to the evidence. The appellant was a passenger on an electric 
train of the Chicago, North Shore & Milwaukee Railroad Company. 
The train was proceeding in a northerly direction from Chicago 
toward Milwaukee, consisted of two cars, and was travelling ata 
rate of speed of from 40 to 50 miles per hour. Just east of the 
tracks of the railroad company and only a few feet distant there-— 
from was a public highway known as the Old Sheridan Road. This 
road was unpaved, but had a rock surface, and was 18 to 20 feet in 
width. 

At about the hour of 9230 in the evening of July 21st, 1920, 
a truck, bejlonging to appellee was being driven north on this 
highway. An automobile was coming south, driven by a man by the 
name of Dettman. The automobile and truck attempted to pass cach 
other a short distance north of the interurban car. There was a 
collision between the truck and automobile, and it is claimed on 
the part of appellant that the automobile was knocked west on to 


the interurban tracks and the interurban cars were derailed, and 
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appellant was thrown against a seat in the car in which she was 
riding and was seriously injured. 

The evidence shows the truck with its load weighed about 12 
tons. It was 20 feet in length and 8 feet in width, and was going 
8 or 10 miles per hour. There wére three men on this truck. The 
driver testified his left wheels were west of the center of the 
toad. There were two oil lamps on the truck. The automobile was 
occupied by Dettwan, his wife and his brother in law. The three 
@ceupants of the automobile testified that as they approached the 
truck it was swerving from side to side on the highway, sometimes 
on one side and sometimes on the other, and just before it reached 
the automobile it was driven in a northwesterly direction and struck 
the automobile, knocking it on to the interurban tracks. The auto- 
mobile was travelling from 12 to 15 miles per hour just prior to 
the collision. The evidence of disinterested witnesses was to the 
effect that they smelled intoxicating liquor on the breath of the 
driver of the truck, and he admitted that before leaving Chicago, 
about six o'clock in the evening, he and his two companions drank a 
pitcher of some kind of liquor. The tracks of the truck on the high- 
way were plainly visible and showed the truck was travelling cither 
in the oenter of the road or west of the center, and that before it 
struck the automobile it turned in a northwesterly direction toward 
the automobile. 

Two witnesses testified that a few miles south of the place of 
the collision, mentioned and described in the declaration in this 
cause, they were travelling in an automobile on this same e vening 
in question and met this same truck, and that the driver orowded them 
on to the railroad track. On a prior trial, growing out of the same 
facts involved in this case, the driver of the truck denined this, 
but in this trial he, in substance, admitted it. 

On the east side of the highway there was a ditch and on the 
west side, next to the interurban tracks, there was an embankment 


of cinders. The marks in the cinder embankment showed distinctly 
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where the automobile was forced through the cinders. 

After a careful examination of all the evidence, as disclosed 
by the record, we are of the opinion that it establishes the negli- 
genoe charged against appellee in appellant's declaration, and that 
the verdict of the jury is contrary to the weight of the cvidence 
and, for this reason alone, if for no other, the judgment should be 
reversed. 

Complaint is made of the ruling of the court in the admission 
and exclusion of evidence. Apparently, there is some slight error in 
this respect, but in the main we think the ruling of the court on the 
admissibility of testimony was correct. The declaration consists of 
a number of counts. Some of them charged common law negligence and 
others alleged wanton and wilful acts upon the part of the driver of 
appellee's truck. At the close of the evidence the court instructed 
the jury to find for the appellee on all wilful and wanton counts in 
the declaration, and we are of the opinion this ruling was correct. 

It is insisted on the part of appellant that a number of in- 
structions giwn on the part of appellee are erroneous. It is 
claimed there is no evidence on which to base the third and fourth 
instructions, but after an examination of this record we are not pre- 
pared to say that the complaint relative to these two instructions is 
altogether well taken. They could be improved upon, but considered 
as a part of a series of instructions we are not prepared to say 
that they are, within themselves, erroneous. 

A more serious question arises upon the 5th and 6th instructions, 
given on the part of appellee. Number 5 is as follows: 

"You are instructed that before the plaintiff oan recover in 
this ase, she must prove by the preponderance or greater weight of 
the evidence, that the driver of the de*endant's truck had notice, or 
by the exercise of ordinary care, could have had notice of the posi- 
tion of the automobile in the road, which made a collision with it 
imminent long enough before the collision to enable said driver to 
form an intelligent opinion as to how the collision might be avoided 


and apply means for avoiding it. If you find from the evidence in 
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this case that the driver of the truck did not have such notice 
or by the exercise of ordinary care could not have had notice 


long enough before the collision if you believe there was a 
collision, to form an intelligent opinion as to how the accident 
might be avoided, and apply means of avoiding the same, then you 
are instructed that the plaintiff cannot recover and you must find 
the defendant not guilty." 

Under the evidence in this case instruction No. 5 has no 
Place in this record. The rule of law, as announced in this in- 
struction, is not applicable to the facts as disclosed in this 
cause. The driver of the truck knew that he was upon a public 
highway; that he was driving upon the highway in the night time, 
and it was his duty to conduct himself in the management and in 
the handling of the truck so as not to interfere with others who 
had the same right to the use of the highway. To inform the jury 
that it was incumbent upon appellant to prove by the preponderance 
or greater weight of the evidence that the driver of appellee's 
truck had notice, or by the exercise of ordinary care could have 
had notice of the position of the automobile in the road, which 
made a collision with it imminent long enough tefore the collision 
to have enabled the driver to form an intelligent opinion as to 
how the collision might be avoided and apply means for avoiding 
it, was exacting more of anvpellant thah the law required her to 
show. The facts in this case are, within themselves, sufficient 
to condemn this instruction. It was incumbent upon the driver of 
the automobile to exercise ordinary care in the handling of the 
truck, and to keep a lookout for any person or persons that might 
be upon said roadway. 

The 6th instruction complained of is as follows: 

"You are instructed that in arriving at your verdict in this 
case, you must be guided as to the facts entirely by the evidence. 
You are not at liberty to guess or conjecture that the accident may 
have happened because of some négligence of the defendant's driver, 


but unless you find as a matter of fact from the preponderance of 
all the evidence that the accident actually happened through some 
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negligence of the driver of the truck, your verdict must be for 

the defendant. And if from a consideration of all the evidence be- 
fore you in this case under the instructions of the court, you are 
in doubt and unable to say whether the accident was proximately 
caused or contributed to by the defendant's truck, or was caused 

by the negligence of the driver of the automobile, if any, or by 

the negligence of the Chicago, North Shor€ & Milwaukee Electric 
Company, if any, or by the combined negligence of the railroad com- 
pany and the driver of the automobile, if you believe either or both 
were negligent, then you must find the defendant not guilty”. 

This instruction is misleading and calculated to confuse the 
jury and should not have been given. The law necessarily arises 
from the evidence developed in the trial. There is nothing in this 
cause that authorized this instruction. It will be remembered the 
primary question was for the jury to determine whether appellee's 
servant was guilty of negligence, which was the proximate cause of 
the injury, and their province being to further determine whether 
by the commission of some act which ought not to have been done, or 
by the omission of some act which ought to have been done, the in- 
jury resulted, in either event the inquiry before them was with 
reference to the acts of appellee's servant alone. If the negligence 
of appellee contributed to the injury, the negligence of the rail- 
road company would not excuse appellee from liability. Neither 
would the combined negligence of the railroad company and the driver 
of the automobile excuse appellee from liability for the negligence 
of appellee's truck driver. If the negligence of the truck driver 
concurred or assisted in causing the injury to appellant, who was 
not negligent, then appellee would be liable. Wolff Manufacturing 
Co. vs. Wilson, 152 Ili. 9; Thompson vs. St. Louis, I.M. & S.Ry.Co. 
169 Ill. App. 254. 

We are clearly convinced that reversible error was committed 
in the trial of this cause, and that the judgment should be reversed 
and the cause remanded, which is accordingly done. 


Reversed and remanded. 
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STATE OF ILLINOIS, } .. 

SECOND DISTRICT. 88. 1, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Hlinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 
said Appellate Court, at Ottawa, this — day of 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of April, 


in the year of our Lord one thousand nine hundred and 
twenty-three, within and for the Second District of the State 


Ort i Linois: 


Present--The Hon.. AUGUSTUS A, PARTLOW, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. | 


Hon. NORMAN L. JONES, Justice. 


JUSTUS L. JOHNSON, Clerk. Pp Oy FT A LOD 
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7190 & 7191 Agenda 14. 


Faye Craphell, 
appellant, 
Appeal from the Circuit Court 
vs. 
of Mercer County. 
Goff Crapneli, 


Jett, J. 

In this proceeding two appeals are involved which have been 
consolidated by this court. The first is No. 7190, being an appeal 
from an order entered by the circuit court of Mercer County denying 
a motion made by appellant in that court to vacate and set aside a 
decree for divorce in favor of appellee hed against appellant. 

The other case is No. 7191, and is an appeal from the decree 
itself. The decree for divorce in this cause was entered on an 
amended cross-bill. The original bill of complaint was filed July 
5, 1921, by appellant, and was for séparaté maintenance. The ground 
upon which the relief was asked in the suit for separate mainten- 
ance was that of cruelty. Appellee filed an answer denying the charge 
of appellant. No hearing was had on the original bill filed in this 
cause, for separate maintenance. 

On the 4th day of May, 1932, appeliee filed without notice to 
appellant, a cross bill praying for a divorce from appellant on the 
ground of desertion, for a period of two years and upwards prior to 
said date. In his crossebill appellee alleged appellant wilfully 
deserted him on or about May 1, 1920, and had refused to live and 
co@habit with him thereafter, and asked that the care, custody and 
education of their child be awarded to him because of the "unstable 
disposition and dissatisfied stats of mind" of appellant. No answer 
was filed to this oross=-bill, and the record doés not show that any 
rule on appellant to plead, answer or demur to it, although in the 
decree for divorce subsequently entered on an amended cross-bill it 
was recited that on the llth day of September, 19232, a rule was en— 
tered on appellant ruling her to plead, anewer or demur to the ori= 


Ginal cross-bill by ten o'clock on the morning of the 13th of September. 
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1933. On the said 13th day of September, 1922, appellee filed an 
amended oross-biil for divorce. The amended oross-bill recited 
that it was filed by leave of the court. In said amended cross 
bill appellee prayed for a decree of divorce from appellant on the 
charge of adultery. He recited the filing of said original bill 
of complaint and answer thereto, but did not mention the original 
eross=-bill, 

Appellee, in his amended cross-bdill, aiso charged appellant 
deserted him, but not on the first day of May, 1960, sa sileged 
in the original cross-bill. He fixed tne date of desertion es 
June 30th, 1981. He then allleged two specific acts of adultery 
on the part of appellant. One on about May 1, 1921, with one J. 
Finch, and the other on June i, 1921, with one John Doe, whosa 
proper name it is alleged is unknown to appelice. 

Appellee further stated that he did not iearn of cithar act 
of adultery until after appellant had ceased to live with him on 
June 30, 1931. He further alleged in the amended croas-bill that 
appellant for nearly a year had been residing in the City of Chicago, 
and on the 15th day of August, 1983, she filed a bili of complaint 
in the circuit court of Cook county praying for a diverse on the 
ground of cruelty. That in this complaint she charged she skux 
was a resident of Cook county. 

Appellee also asked in the amended crossebiii for ths c=are 
and custody of the child because of the "unstable disposition and 
dissatisfied state of mind" and “moral makeup" of appellant, ani 
prayed that appellant be deprived of any and ali right in and to 
any of his property. 

No answer was filed by appéllant to the amendéd cross=—bill and 
no rule entered on her to plead, answer or demur to it. The same 
date that the amended cross-bill was filed the cause was called for 
a hearing, and the hearing was had and a decree rendered in favor 
of appellee and against appellant, for divorce, and the same was 
granted on the amended cross-bill. 


Cn the s&h of September, 1922, appeilant filed a written 
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motion asking that the decree of divorce entered on the 13th of 
September, 1933, be vacated and set aside. This motion was dupport= 
ed by the affidavits of appellant and of one Charles Bloomer. A 
hearing upon the motion to vacate the deoree was had on the 16th of 
October, 1923. Appellant tendered to the court and asked leave to 
file answers to both the original and amended cross-bills. These 
answers contained denials of the charges made against appellant in 
said original and amended cross-bills respectively. The court 
denied the motion to vacate the decree and refused to permit 
appellant to file her answer to the originel or amended cross-—bills. 
Appellant appealed from the order of the oourt denying the motion to 
vacate and sét aside the decree. Also from the decree itself. 

By reason of the conclusion we have reached in this case we 
wili discuss only the action of the court in denying the motion of 
appeliant to set agide and vacate the decree and the refusal to 
permit appellant to answer crossebills. There is no record of 
any default being entered, exoept the recital in the decree where 
the recital is that the crose defendant's default was entered as 
to the original cross-bill. The decree did not recite that any 
Tule was entered against the appellant to answer the amended cross- 
bill after the same was fiied nor that her cefault was entered as 
to the amended cross-bill. 

We are of the opinion that the trial court erred in not grant- 
ing the motion to vacate the decree. It is insisted by appellee that 
under a standing rule of the trial court, all answers were due from 
the defendant on the second day of the term. This rule can have 
no application in this proceeding. . 

In the case of Odell v. Levy, $07 Ili. at page 3281, the court 
said: "It is a rule of chancery practice that by filing an amended 
or supp l¢mental bill all previous decretal orders are vacated and 
the defendants may answer the original and amended or supplemental 
bill. Such an amended or supplemental bill is held to make a new 
case and to authorize it to proceed as though a decree pro confesso 


had not been rendered. The defendant in such case has a right to 
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answer both the original and supplemental bill. (Gibson v. Rees, 
SO Ill. 383). The affect of amending the bill after a decree pro- 
confesso is stated to be, to render the previous order to take 

the bill pro confesso in operative even where the purpose of the 
amendment is to rectify a clerical error. (1 Danieli's Ch. Pl. 

& Pr. (6th Am. ed.) *435; Weightman v. Powell, 2 De G. & S. 570). 
The effeot of amending the bill after a decree pro confesso is to 
set aside the default without any order of the court. (Gibson v. 
Rees, supra; Lyndon v. Lyndon, 69 Ill. 45; South Chicago Brewing 
Co. ve Taylor, 205 Id. 133; Ruppe v. Glos, 251 id. 80)." 

There is nothing in appellee's contention that the cross defend- 
ant doas not come into court with clean hands because of her having 
filed a suit for separate maintenance in Mercer County and after- 
Wards a suit for divorce in Book County without advising either 
court of the pendency of the other proceedings. Neither do we 
think there is any force to appellee's contention that the court 
properly refused to permit cross defendant's motion to vacate the 
decree and for leave to file answer to the amended cross bill on 
the ground that she did not present her answers with her motion. 
It is sufficient to say that at the time of the hearing upon the 
motion she did present her answers for filing and the motion was 
denied on other grounds and not because of her failing to present 
her answers at the time the motion was filed. 

We are of the opinion, therefore, the decreé was premature 
and improperly entered. The consolidated causes are reversed and 
remanded with the direction that appellant be permitted to answer 
the cross bill as amended. 


Reversed and remanded with direotions. 
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STATE OF ILLINOIS, } 
SECOND DISTRICT. 88. 1, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and nee Oe seal of 


said er. Court, at Ottawa, this 


in the year of our Lord one thousand 
nine hundred — — 


Ca terk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of April, 
in the year of our Lord one thousand nine hundred and 
twenty-three, within and for the Second District of the State 


On stellsino is) * 


Present--The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 
Hon. THOMAS M. “JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 


e@inic an? 


LA 



















> — 

STAIJZ91A SHT TO MAST AD TA Sa 
aa 

_litqA 10 ysb biidat edt ,yabaeuvT no ,BwatsO és bled bas 


»THUDD 


ay 
Cys 


berbeud sacin bassvods a0 brod tu0 | 
— ———— 


So torrserd boooee ods * bas aiddiw ,ae ;seTd J 
oe eda 
— 


WOJTHAY .& 8UT@UDUA .c0H edT=ad 
— ,TTHUY.M GAMORT 
22HOL 1 uauaon 10H 


‘ (eet 
i110 ,MOBMHOL .d eUTeUL © 


bas 


ey 


anistaul garhtasti 


2eitengt 


— tae 
-1ti1ed2 ,faTIIW .C 3 ee 
2 ; ; - os “ |e y pea 
so 4.1 TL @ 
: ; ~ Se ae. 1 
4 a he ee ee — Cine we yy Se 


uO :itw-od ,ebiswisits tad} 


aaaaauauaa TI dy 
ei? ai belt) aew t1tuo0d edt to aotatgo od £8; a3 ii 
ae .t7909 Sige 39, ote 

F idtw of} , anim 


7* 1 -@ eo Com She = 
5 + é 


* 


2210361 ebrtow edd at 


* 


-_ 


Fi oe eh 
° @s¢ 


— 


Aas 


Gen. No. 7201 Agenda 44. 


L. C. Miller, Trustee in 

Bankruptcy for the Estate of 

Frank R. Bertolasi, bankrupt, 
appellant, 

VS. Appeal from Circuit Court 
Standard Foundry & Manufacturing Winnebago County. 
Company, @ corporation, and The 
Commercial National Bank of Rock- 
ford, a corporation, 


appellees, 


2311.4. $29 
tp 3 rf Oy 


Jett, J. ¥ 

In March, 1921, the Standard Foundry & Manufacturing Company 
appellee, sold éo Frank R. Bertolasi, thirty furnaces. As a part 
of the contract Bertolasi was to give the Standard Foundry and Man- 
ufacturing Company a trade acceptance. The furnaces were shipped 
under the contract; the trade acceptance was given, and when it be- 
came due an effort was made to collect same from Bertolasi by a 
representative of the Standard Foundry and Manufacturing Company. 
Being unable to make the collection, appellee took from Bertolasi 
an assignment of his book accounts and a chattel mortgage on other 
personal property possessed by said Bertolasi, and requested him 
to deliver to it the furnaces he had on hand which he had purchased 
from appellee under the contract, there being nine furnaces in number 
remaining. Bertolasi did deliver the nine furnaces and was given 
credit on his account by said appellee for the furnaces returned for 
the exact sum of money for which they had been sold to him. On 
November 28, 1921, when the demand was made by said company for the 
return of the furnaces remaining wnsold from Bertolasi, he made out, 
Signed and delivered to it a bill of sale for the furnaces returned. 
A petition in bankruptcy was filed against Bertolasi, and he was>. | 
adjudged a bankrupt on the 6th day of March, 1922, and L. 0. Miller » 
was appointed trustee. The return of the furnaces was made between 
two and one half and three months prior to the filing of the peti- 


tion in bankruptcy against Eertolasi, and adjudication of him as a 
bankrupt. 
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On September 15, 1922, the trustee in bankruptcy filed a suit 
in the Circuit Court of Winnebago County, seeking among other things 
to set aside the return of the furnaces from Bertolasi to appellee, 
it being the contention of the trustee in bankruptcy that Bertolasi 
had preferred it as a creditor. 

A trial of this cause was had in the Circuit Court of Winnebago 
County, and the court rendered a decree in which the title to the 
mine furnaces was permitted to be and remain in appellee, and it is 
from that part of the decree that appellant prosecutes this appeal. 
It is insisted by appellee that the sale of the furnaces in question 
was a conditional one. In the contract the following language is 
found: "It is agreed and understood, as a part of this order, that 
full title and ownership of all goods remain in the name of the 
Standard Foundry and Manufacturing Company until fully paid for". 

A contract for the sale of goods, by the terms of which the 
title and ownership remain in the seller until they are paid for in 
cash, is a conditional sale contract. Staver Carriage Company v. 
Richardson, 203 I11. App. 620; Jensen v. Wilcox Lumber Co. 295 Ill. 
294. 

The doctrine of conditional sale is recognized by the law of this 
state in favor of the original vendor, except as against bona fide 
purchasers and execution creditors. Herbert v. Rhodes Burford Furni- 
ture Co. 106 Ill. App. 583. : 

One who sells goods under a conditional sale contract, title to 
be retained in vendor until purchase price is fully paid, has a right 
to take possession of the property on default as against the claim of 
vendee. A conditional vendee of personal property is entitled, upon 
default, to the possession of the property as against the trustee in 
bankruptcy of the vendee, if such trustee acquired no greater right 
therein than the bankrupt. Toiedo Computing Scale Co. v. Johnson, 
194 Ill. App. 159. 

It is urged by appellant that by reason of the fact appellee took 
@ bill of sale and a mortgage, it is now estopped from making claim 


that this was a conditional sale contract. It is insisted that it 
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admitted by its dealings with Bertolasi that the title was in him. 
A trustee in bankruptcy stands in the shoes of the bankrupt, and 
has no better title to the property of a bankrupt than the latter 
had at the time of the filing of the petition, and he does not 
occupy the position of an innocent third person having a judgment 
or lien against a bankrupt property. Chicago Title & Trust Co. v. 
National Storage Co. 260 Ill. 485. 

We are not prepared to say, in view of the record as presented 
in this case, the conduct of the Standard Foundry and Manufacturing 
Company has been such that it is estopped from making the claim 
that the contract in question was a conditional sale contract. 

At the time appellee repossessed the furnaces there were no 
executions, attachments or liens existing against the personal pro- 
perty of Bertolasi, and at the time the petition in bankruptcy was 
filed appellee had all the furnaces in its possession, and the 
trustee in bankruptcy acquired no right whatever in the furnaces, and 
in our opinion the trustee of the bankrupt cannot invoke the doctrine 
of estoppel in pais or waiver as against appellee, for the reason 
that when the petition in bankruptcy was filed the bankrupt, Berto- 
lasi, could not, in any court, have invoked as against said appellee, 
the doctrine of estoppel in pais or waiver. 

An estoppel in pais, to be binding upon the parties against whom 
it is claimed, must be established by clear and convincing evidence, 
and is only sanctioned in order to prevent the perpetration of fraud 
or to effectuate justice, and it must appear also, before it can be 
invoked, that the party seeking its application must have changed 
his condition or conduct in consequence of statements or declarations 
made, or acts done by the party against whom the estoppel is invoked. 
Potter v. Fitchburg Steam Engine Co. 110 Ill. App. 454. Richolson 
ve Moloney, 195 Ill. 575. 

We have carefully examined all the questions raised in this case, 
and we conclude, therefore, that the decree of the Circuit Court of 
Winnebago County should be affirmed, which is accordingly done. 


Decree affirmed. 
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STATE OF ILLINOIS, | .. 
SECOND DISTRICT. ear I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Ap — at Ottawa, this xd day ot 
— in the year of our Lord one thousand 


— 


nine hundred and twenty- ~ 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of April, 
in the year of our Lord one thousand nine hundred and 


twenty-three, within and for the Second District of the State 
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Present--The Hon. AUGUSTUS A, PARTLOW, Presiding Justice. 


Hon. THOMAS naan Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 
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Gen. No. 7305 Agenda No. 23 


J. J. Rubenstein, 


appellant, 
Appeal from the Circuit Court 
vs. 
of Peoria County. 
William R. Cone, 


appellee, 


mast v 2311.4. 629 


It appears from the evidence that following a conversation 
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had in Peoria, appellant, on January 15, 1921, wrote appellee, a 
resident of Peoria from Fort Worth, Texas, where he resided, that 
his brother, who was connected with him in various oil déale wished 
to dispose of five hundred shares of stock of the Sigler 0i1 Com 
pany, seventy five shares of stock of the Frankel-Koch 011 Company 
and 250/100,000 interest in the Hazeltine Syndicate, and would 
accept for all, four notes of five hundred dollars each, aggregat- 
ing two thousand dollars. On January 18th, appellee wired appe l- 
dant from Peoria accepting the offer and stating that he perferred 
the papers sent to private parties, and on the same day he confirm- 
ed his message by a letter in which, after quoting his wire of that 
day, he stated, viz; "This means I will purchase the five hundred 
shares of Sigler, seventy five shares Frankel-Koch, and, Vo hundred 
and fifty dollar interest in Hazeltine Syndicate for the sur of 

two thousand dollars, payable by four notes of five hundred dollars, 
each, one payable each month, or I will borrow and give you seven- 
teen hundred dollars in cash instead of the notes". He further in 
this letter advised appellant that he preferred to have the papers 
sent to appellant®*s father-in-law, Harry Frankel, Sr., who lived 

in Peoria, as he did not wish the banks to know his business. On 
the same day, appellant by wire acknowledged the receipt of appellee'g 
message, advised appellee that he had closed the deal with his 
brother and stating that four notes of five hundred dollars each 

ae offered would be accepted in payment thereof. Again on January 
20th, appellant wrote appellee acknowledging receipt of his letter 
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of the 18th inst., and requesting that he advise appellant, to whom 
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he wanted the stock transferred, requesting the four notes and 
informing him that it was satisfactory with him to have his father- 
in-law handle the deal in Peoria. On January 2nd appellant wrote 
him again that he would have the stock transferred to appellee on 
the 24th, and that if he wanted it transferred in anyone else's 
name to immediately wire him, and inquiring whether the notes in 
payment therefor had been sent or whether he desired the certificates 
sent to his father-in-law to be delivered upon the receipt of the 
notes. On January 25th appellant wired appellee that he was having 
the stock transferred to him, and on the 26th inst., wrote appellee 
that he was sending to his father-in-law the certificates of stock 
in the Frankel-Kook and Sigler Oil Companies and advising him that 
the interest in the Hazeltine Syndicate had been sent to Prescott, 
Arizona, for transfere 

On January 21, 1931, appellee wrote appellant at Fort Worth, 
Texas, from Peoria, to séll the stock to someone else, inasmuch 
as he did not care to go through with the deal, to which appellant 
réplied on January 28th from Vernon, Texas, stating that he had 
just received appellant's letter of the Zlst inet., which had been 
forwarded to him from Fort Worth, and advised appellee that the 
stock had been transferred, and in accordance with his instructions 
had been sent to Mr. Frankel on the 25th inst., and requesting 
appellee to call on Mr. Frankel in Peoria, and receive the certi- 
ficates of stock, and execute the notes. Appellec refused to 
complete the transaction, and in reply to appellant's repeated 
requests to do so wrote appellant on February 7th inguiring what 
damages he considered he had sustained, and on the 1@th of February 
wrote appellant agsin advising him that he had not had a reply to 
his former letter, and stating that as soon as he received an 
answer he would then determine whether he would accept the deal 
or pay appellant damages. 

The matter not having been adjusted this suit waa instituted 
by appellant to recover the contract price, which resulted in a 


judgment rendered upon a verdict of a jury in favor of appellee, 
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from which judgment appellant appealed. 

It appears from the evidence that imme diately after receiving 
appellee's letter of January 18th, appellant purchased the stock 
from his brother, had the certificates of stock in the Frankel- 
Koch and Sigel Companies transferred to appellee, and mailed them 
to his father-in-law, Harry Frankel, Sr. at Peoria, and sent the 
certificate of interest in the Hazeltine Syndicate to Prescott, 
Arizona, for transfer with inatructions to send it, when transferred, 
direct to appellee at Peoria. Mr. Frankel received the certificates 
of the Frankel-Koch and Sigler Companies on January 39, 1931, and 
immediately had a conversation with appellee over the phone in which 
he advised appellee of the fact that he had received these certificates 
and appellee told him that owing to some objections made by his wife, 
he would not complete the transaction. Mr. Frankel requested an 
appointment at appellee's office, and Frankel testified that appellee 
stated it would be no use, and requested Frankel to wire his son-in-e 
law so that the stock could be sold to some one else, and to inform 
appellant that he (appeliee) would make good any loss to him. Appellee 
admitted he had a conversation with Harry Frankel, Sr. but denied 
he told him if there were any losses in selling the stock that he 
would pay them. Appellant testified that shortly after appellee 
refused to complete his purchase, he came to Peoria, presented all 
the certificates and blank notes to appelice, who took them and ¢xam- 
ined them, but refused the certificates, stating that "Mrs. Cone 
objects to my going in and I will pay you damages". Appellant fur- 
ther testified that he had been at all times gince January 25, 1921, 
ready, willing and able to deliver to appellee these certificates. 
Appellee testified that he had never seen these certificates until 
the trial of this ceuse, and that they had never been at any time, 
tendered to him. 

It will be remembered that the evidence relative to the sale 
of this — consists of letters and telegrams and this correspondence 
shows that there was a valid and binding sale which appellee recognized. 
It is true that he now claims that he purchased thie stock from the 
brother of appellant. This is clearly an afterthought, and his 
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contention is not sustained by the evidence. The contract was 
made with appellant, and the certificates evidencing the ownership 
of the stock were secured by him 4nd issued to appellee. The 
questions as to whether or not there was a contract and if so 

what were its terms are questions of law for the court. It 

was the duty and funotion of the court in thie case to construe 
this contract, and by proper instructions advise the jury of 

its weaning. Rosenbaummm. Brothers v. Devine, 371 Ill. 354. 
Hancock v. Knights of Security, 303 Ill. 66. It was therefore 
error for the court to refuse appellant's first instruction, 

which told the jury that as a matter of law the contract of sale in 
this case was made between the plaintiff and the defendant. Like- 
wise, it was error for the court to give to the jury the fourth 
instruction offered by appellee which told the jury that if they 
believed from the gexka ersater weight of the evidence, that the 
defendant purchased this etock from the brother of the plaintiff, 
through the plaintiff as agent, and not from the plaintiff, then 
the jury should find the issues for the defendant. 

; During the trial improper remarks were made by counsel for 
appellee relative to appellant, and while we might hesitate to 
reverse this judgment solely for that reason, wé wish to observe 
counsel should be governed by the ethics of the proféssion, and 
should have refrained from seeking to obtain a verdict by such 
unwarranted means. 

In view of the fact the letters and telegrams show that there 
was a valid and binding contract entered into, and the terms 
thereof complied with by appellant, which appellee recognized, 
we are of the opinion the trial court erred in refusing the per- 
Gmptory instruction offered by appellant at the close of all the 
evidence, directing a verdict for him. 
vy Owing to the conclusion we have reached, this cause must be 
reversed, but as the evidence clearly discloses, the fact that 


appellant is entitled to a judgment, there is no reason why judg- 
ment should not be entered here. 
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In reaching this decision, we are not unmindful that it is 
claimed there is a question of fact involved relative to a tender. 
Appellant fully and completely complied with the contract on his 
part. Appellee gave as his excuse for failing to comply, that his 
wife did not want to buy any more oil stock. Appellee wae willincs 
to pay damages for the breach of the contract, ag is indicated by 
the evidence. The judgment isa therefore reversed and judgment will 
be entered here in favor of appeliant and against appellee, for Two 
Thousand Dollars and interest thereon from January 25th, 1931, at 
five per cent together with the cost incurred by appellant in the 
circuit court and in this court. Interest, $269.00. Judgment for 
$2,260.00 and costs of suit. Fxecution = issue. 


Reversed and judgment here. 
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STATE OF ILLINOIS, (| .. 

SECOND DISTRICT. — I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois. and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said eyigke ae at Ottawa, this a? CH day of 
— — inthe year of our Lord one thousand 


nine hundred and twenty- —— 
¢ “9 CL! a Poe 
Kee tess KX 


Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of April, 
in the year of our Lord one thousand nine hundred and 


twenty-three, within and for the Second District of the State 


of Illinois: 


Present--The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 
Hon. THOMAS Mev anne. Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 


by J. WELTER, “Sherif?. 








BE IT REMEMBERED, that afterwards, to-wit: On 
the opinion of the Court was filed in the 
Clerk" svorfivcerort said) Court’, in the words and figures 


following, to-wit: 
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Geni. No.7216 Agenda 29. 


Joe Stanilov, etc. tor 
the use of Warren Lewis, 


Mortgagee, Appeal from the Cireuit 
Appellee, 
VSe Court of Peoria County. 
Lincoln Mutual Casualty 
Company, 


Appellant. 
hes Ol i my o NS Re & 
Jett, J. 


On April 4, I92I, appellee purchased of the Yriangle 
Motor Sales Company of Peoria, an automobile, paying theeefor 
$2660.00, a portion of the purchsse price wae paid in eash and appeRee 
executed a note, secured by a chattel mortgage, for the belance of 
oe156.00. The negotiations were made on behalf of the Triangle 


or Sales Compauy by a s.lesman by the name of Broadhead. At the 


iw 


Mio 
same time, eppelee applied for insurance upon the automobile, his 
application therefor in the appellant ecomoany hsving been deliverd 

to Brosdhead subsequently, and on April 8, I92I, a policy of insurance 
was issued and sent to appellee. On Saturdsy evening, July 2, 1921, 
appellee's ear, covered by said policy was stolen while appellee 

was attending the Hippodrome Theatre in Peoria. Appellee immediately 
reported this theft to the Chief of Police and on the following 

morning about ten o'clock appellee notified Brosdheed and broadhead 
informed him that he would cali the insurance company at Springfield. 
The next morning being Monday, Broadheed, uence | to the testimony 

of appellee, called appellant at Springfield over the phone from 

Feoris, but wes vuable to speak to the man he called for, subsequently 
and on either July 6th or 7th, appellant received a letter from 

appellee notifying it of the theft of the car. Several months 
thwereafter the automobile was recovered and appellant haveing purchased 
the note secured by the chattel mortgage, foreclosed the same, and 
at the sale purchesed the car for $1552.00. Appellant refused to 

pay the policy, denying any liability, and this swit wasbrougnt 

by appellee thereon. 
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Accompanying the declaration, sppellee filed an affidavit 
of claim, showing the nature of his demand and the smountelaimed to 
be due. Appellant filed its affidavit of defense, setting up first 
that the Her was not stolen; second, that pleintiff failed to give 
immediste notice of the theft; third, thet appellee hed made default 
in payment of the note secured by the chattel mortgage and thet the 
ear hed been sold under the provisions thereof, which had worked s 
Yorfeiture of his right to recover under the policy. 

Appellant has abandoned in this court the first and third 
defenses as set forth in its affidavit of defense, but insists that 
the judgment should be reversed, first, becauss appellee failed to 
give immeditate notice of the theft; second, appellse failed to furn- 
ish 2 sworn proof of loss as readied by the terms of the policy, 
and third,that the judgment is excessive. 

Appellant is not in a position to insist upon its second 
contention, inasmueh as under Section 55 of our practice ect a de- 
fendant must set forth his defenses in his sffidavit of defense, and 
any other matters of defense sre waived. Therefore, the question that 
appellee failed to furnish sworn proof of loss 2s recuirad by the 
terms of the policy will not be considered. Miller v. Thomas, 200 
Til.App. 125, and cases there cited. Géddard Tool Company v. Crown 
Electrical Mfg. Co. 219 Ill. App. 34. 

The polisy upon whieh this suit is brought provided, viz: 
"In the evant of loss or demage under this policy, the assured shall 
give the company at Springfield, Illinois, or a duly authorized agent 
immediate notice thereof, with the fullest information obtainable." 
It is strenuously insisted by counsel for appellant that wmder the 
authority of Gallagher v. American Alliance Insurence Co. 220 Ill. 
App. 476, there can be no recovery in this case. It is true that the 
giving cf notice of the theft of the car is a condition precedent to 
the right of recovery, and as was said in the Gallagher case, "It was 


incumbent upon the plaintiff in the exercise of due diligence, to give 
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notice of his loss to defendant within a reasonable time." We believe 
the evidence in this record discloses that Broadhead was the agent of 
the company and it is undisputed that the loss was reported to Broad- 
head the following Sunday morning about ten o'clock. It is true the 
secretary and the General llanager of appellant testified positively 
that he, Broadhead, was not an agent or in the employ of the company, 
but he had a rate book of appellant, quoted rates of insurance for the 
company, accepted the application of appellee for this insurance and 
it was to him appellee paid the premium at the same time he paid him 
for the car. Furthermore, appellant did reecsive notice by means of a 
letter written by appellee to the company on July 8th. A provision 
in an insurance policy requiring the giving of "immediate notice" 
should be liberally construcd and means that notice must only be 
given within a reasonable time under the circumstances of each parti- 
cular case; that if the assured acts with due diligence and without 
unnecessary and unreasonable delay of which the jury are ordinarily 
the judges, the recuirement will be met. Knickerbocker Ins. Co. Ve 
Gould, 80 Ill. 388; Niagara Fire Ins. Co. v. Scammon, 100 I11. 644; 
Scammon v. The Germania Ins. Co. 101 Ill. 621. In the case at bar 
the court properly instructed the jury at the request of both appel- 
lant and the appellee as to this feature of the case and this court 
is unable to say that under the evidence as found in this record the 
jury were not eer er in finding that there was a substantial 
compliance by appellee with this provision of the policy. 

The contention of appellant that the judgment is excessive 
cannot be sustained. The policy was for $2400.00. ‘The amount realized 
at the sale of the car at the foreclosure sale was 1532.00. The 
judgment is for the difference or $868.00. 

The abstract prepared by counsel for appellant sufficiently 
presents the questions raised on this record and appellee's motion to 
tax the costs for printing the supplemental abstract which was taken 
with the case will be denied. 

Finding no reversible error in the record, the judement of 
the circuit court of Peoria county is affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, } .. 
SECOND DISTRICT. (SST JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Ap — at Ottawa, this 0k day of 
— c z in wa year of our Lord one thousand 
nine hundred and twenty-  ~ 

Le Ee Le Lee . 


Clérk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of October, 


in the year of our Lord one thousand nine hundred and 
twenty-two, within and for the Second District of the State 


of) Tinos: 


Present--The Hon. NORMAN L. JONES, Presiding Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 


VA 


Hon. THOMAS MM. JETT, Justice. 


JUSTUS L. JOHNSON, Clerk. 
CURT S. AYERS, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: on 
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the opinion of the Court was filed in the 
Clerk’s office of.said Court, in the words and figures 


following, to-wit: 
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7221 Agenda 32. 
L. C. Clyne, Trustee in 
Bankruptcy, 
Defendant in error, Error to the Circuit Court 
vs. of Kane County 
Perry J. Eychaner, et al, 


Plaintiff in error, 


2311.4. 629 
Jett, Je 

The defendant in error as trustee in bankruptcy filed a bill 
to set aside a forfeiture declared by plaintiffs in error under a 
contract of sale of certain real estate between his bankrupt, John 
L. Perkins, and the said plaintiffs in error, and to recover $2500 
part payment under the contract. There was a finding in favor of 
the defendant in error for the full amount and a writ of error is 
prosecuted. 

The bill charged that on December 17, 1920, John J. Perkins was 
adjudged a bankrupt by the District Court of the United States for 
the Northern District of Illinois; on August 24, 1220, John J. Perkins 
entered into a contract in writing with plaintiffs in error, by the 
terms of which plaintiffs in error contracted to sell to the said 
John J. Perkins, and the said John J. Perkins contracted to buy cer- 
tain premises mentioned and described in the contract. 

It is further alleged plaintiffs in error agreed to convey to 
Perkins in fee simple, clear of all encumbrances, by warranty deed, 
the said property, and Perkins agreed to pay therefor the sum of 
$23,100 as follows: $2500 on the day of the execution of the con- 
tract, and the balance on or before January 15, 1921; said conveyance 
was to be mace subject to a lien of a $5000 mortgeage, and that after 
the execution of said contract said Perkins paid to plaintiffs in 
error $2500, being the first payment on the purchase price of the 
property. It is also alleged that after the execution of the con- 
tract Perkins took possession of the premises, caused a silo to be 
erected thereon at a cost of $800 and certain repairs to buildings 


on the premises and new and additional buildings amounting to $500; 
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that such improvements are of a permanent character, and increas-~ 
ed the value of the premises to the extent of $1500; that said 
gilo was constructed upon said premises under contract between 
Perkins and Frank S. Mason and R. A. Lawrence, co-partners, defend- 
ants to the bill, and the said Mason and Lawrence filed their claim 
for mechanics lien in the sum of $810, in the office of the clerk 
of the Circuit Court of Kane County, and the said claim for lien 
is still pending; on the 15th day of January, 1921, being the date 
upon which plaintiffs in error had contracted to convey said premises 
to Perkins, the bill alleges said premises were subject to various 
liens and encumbrances, and plaintiffs in error did not possess 
said premises free and clear of all encumbrances; that on the 
date last aforesaid plaintiffs in error caused a deed to be tend- 
ered to defendant in error purporting to convey the premises de- 
seribed in the contract. That said deed did not convey a merchant- 
able title, and defendant in error, on that account, refused to 
accept said deed and pay the balance due on the purchase price, and 
demand was made on plaintiffs in error for the return of the $2500 
which demand was refused; that on the 5th of February, 1921, plain- 
tiffs in error attempted to forfeit said contract and retain as 
their own the initiel payment of $2500 in full satisfaction of 
liquidation of damages. 

Plaintiffs in error answered and admitted Perkins was adjudged 
a bankrupt, and Clyne was elected trustee; admitted contract was 
entered into and that the substance thereof is set forth in the bill 
of complaint; answer alleged that Perkins agreed to purchase from 
plaintiffs in error the real estate described therein for the sum 
of $23,100; that $2500 was to be paid in cash and the balance to 
be paid on or before January 15th, 1921, and that out of said bal- 
ance so to be paid there should be deducted the sum of $5000, being 
the principal amount of the mortgage encumbrance against said real 
estate, which encumbrance seid defendant in error was to assume and 
agreed to pay as a part of the consideration of the purchase price 


of said farm; that it is a part of said agreement that plaintiffs 
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in error should furnish the said Perkins, when the balance of the 
purchase price was paid, the same title as shown by abstract of 

title which was acquired by Perry J. Hychaner, plaintiff in error, 
when he acquired title and purchased the real estate, which title 

was then and there accepted by the said John J. Perkins; plaintiffs 

in error end said Perkins employed a scrivener to reduce their agree- 
ment to writing; that it was the mutual intention and understanding 
of the parties that said written agreement should incorporate and pro- 
vide for the above terms of sale, and alleged that the scrivener was 

a justice of the peace, and drafted a written contract, in duplicate, 
and endeavored to incorporate therein the terms as above provided, 

and alleged that Perkins paid the sum of $2500, but denied that he 
ever took possession of said premises after the execution of said con- 
tract, averring that after making said contract Perkins asked per- 
mission from plaintiffs in error to erect a silo on said premises, 

and to do certain improvements thereon, and plaintiffs in error 
permitted said Perkins to go on said premises only for the purpose 

of building said silo and making certain improvements thereon. 

The question to be determined arises on the bill and answer as 
above set forth. As we view the issues made by the pleadings in this 
cause the conclusion thereof rests on the legal construction to be 
given to the contract, of August 24, 1920. According to the evidence, 
this contract was drawn by a man by the name of Harter, a justice of 
the peace, who undertook to insert in the ordinary printed form of 
Articles of Agreement for a deed, language written in longhand for 
the purpose of setting forth what was the understandings of the parties 
as to the transfer of such title as they had accordins to an abstract, 
the said abstract then in the possession of the bank at Elburn. 

The main point of contention is the proper sonstruction to be 
given to the contract in controversy and especially under the two 
provisions which read as follows: First: "First parties (meaning 
plaintiffs in error) agree to convey to second party (meaning defendant 
in error) in fee simple, clear of all encumbrances Whatever, by a good 
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and sufficient warranty deed, the premises in question." The above 
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and foregoing language was the printed provision found in the 
form of Articles of Agreement which the serivener used in drefting 
the contract. Second: “Segond party (meaning defendant in error) 
excepts avstrect subject to 2 $5000 norfmce, which is deducted 
from principal." The language last above cucted wes inserted in 
the contract by the scrivener in his own hend-writing. it is 
conceded thet the word “excepts” as used in the above, wer written 
instead of the word “accepts” as it should have been by the 
serivener, SO it is ugreed by both parties that the second party 
(meaning defendant in srror) aceepted the abstract. Zo construe 
the above provisions we must keep in mind the fact that the con- 
trast was drafted by the justice of the peace who used a printed 

form of Articles of Agpreesent, in which was printed the phrase 
“First parties agree to convey to second party in foe simple, 
elear of sll encumbrances whatevsr, by s s90d an& Sufficient 
Warrenty deed, the premises in  -vestion:" that the serivener 
who drafted the contract inserted in his own handwritinz the 
phrase "Second party scespts abstract subject to a {5000 mortzare 
Whigh is deducted from principal. and conpijer then in the light 
of the surroundins cirewastances at the time the contract was 
entered intoe 

| Plaintiffs in error testified when Perkins gane to see them 
relative to buying the farn, they told him that he must secept 
their title as shown by the sistreet; that they would be put to 
no expense in fixing up the title. “hey further testified that 
they told Perkins that the abstrect was at the bank in “lburn, 
end that he could go there and see it if he go desireé. This 
evidence stands in this record undonied. 

The testimony further shows that about two weeks later when 
plaintiffs in error and ferkins went to the justice of the peace 
to have the contract in cuestion drawn plaintiffs in error told 
Harter, the scrivener, that Perkins was to accept their title as 
shown by their abstract, but that the mortgage of $5000 was to be 
deducted fro» the purchase price. Zerkins was present at the time. 


Harter corroborated plaintiffs in error as to what was said at that 
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time relative to the terms of the contract and he testified that he 
intended in drawing the provisions of the contract to state the 
agreement as was understood at the time, and as plaintiffs in error 
told him in the presence of Perkins. Accordingly, Harter, as 
scrivener, wrote into each of the printed forms for the purpose of 
embodying the agreement of the parties concerning delivery of the 
abstract, these words, "Second party (Berkins) accepts contract 
subject to a $5000 mortgage which is deducted from principal." 

It is @nsisted by defendant in error that the evidence offered 
by the plaintiffs in error showing what was said at the time they 
were first interviewed by Perkins with the view of purchasing the 
premises, and what was subsequently said in the presence of the 
justice of the peace and of Perkins, by the plaintiffs in error, 
is inadmissible and it was objected to by the defendant in error 
on the theory that it tended to vary the terms of the written instru- 
ment. Defendant in error cites numerous authorities to the effect 
that parol evidence is not admissible to vary the terms of a written 
contract. The testimony complained of by defendant in error was not 
offered for the purpose of in any manner varying the terms of the 
contract in question, but was heard to aid the court in construing 
the terms of the printed and written contract. 

This testimony was prpper to better enable the court to construe 
the contract so as to carry into effect the intention of the parties. 
Parol evidence is always admissible for the purpose of explaining 
the surrounding circumstances which existed at the time the contract 
was made. In the case of Adams v. Gordon, 265 I1l- page 87, the 
court said: "The object in construing and interpreting an instrument 
is to ascertain and make it speak the true intention and meaning 
of the parties at the time it was made, and where any doubt exists 
as to its sense and meaning, resort may be had to the circumstances » 
surrouhding its execution, for the purpose of ascertaining the sub- \ 
ject matter and the standpoint of the parties in relation thereto. 
Without this knowledge it would be impossible to fully understand 
the meaning of an instrument or the effect to be given to the words 


of which it is composed. (Goodwillie Co. v. Commonwealth Blectric 
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Co., 241 111. 42). ‘This knowledge is almost as indispensible as 
that of the languege in which the instrument is written, and a 
reference to the actual condition of things at the times they 
appeared to the parties themselves will often afford the court great 
‘help in construing such language and arriving at the true intent 
and meaning of the agreement they have made." 

Furthermore it should be borne in mind that the contract in 
question contained no provision requiring plaintiffs in error to 
furnish an abstract of title, the only provision in the contract 
in reference to an abstract being, "Second party accepts abstract;" 
Certainly. by the insertion of this provision in the hand-writing 
of the sefivener it should be given the construction and meaning 
which the parties intended, and the evi dence establishes the fact 
that it was the intention of Perkins to accept the title of the 
plaintiffs in error eas shown by the sbstract in questi on. 

It will be remembered that this contract was written on a blank 
form found in the office of the justice of the peace, and is in 
printing and in the hand-writing of the justice. In construing 
the same if there is a conflict between the writing and the printed 
words the writing then controls. Where as in the use of printed 
form a contract is partly printed and partly written and there is a 
conflict between the printing and the writing the writing will 
prevail. 13 Corpus Juris 536, City of Chicago v. Weir, 165 Ill. 582. 

We are of the opinion that after an examination of the evidence 
the true contract between the parties was that the title which 
plaintiffs in error had was to be accepted by Perkins and that the 
court was in error in holding otherwise. The trustee in bankruptcy 
had no greater rights than Perkins himself could have had, had he 
not gone into bankruptcy. Moreover to place the most favorable con- 
struction possible on the printed words in the contract relied upon 
by defendant in error, the most that could be said would be that it 
required plaintiffs in error to furnish a merchantable title. ‘The 
undisputed evidence is that the plaintiffs in error have a title 
which for more than 25 years has never been disputed; so far as 


this record Giscloses there are no outstanding parties claiming 
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interest in the property. For more than 20 years the plaintiffs 
in error and their grantors have been in open, hostile and adverse 
possession paying s11 taxes during this period, and clearly under 
out Statute of Limitations have a gocd title by adverse possession. 
While it is true that partics may contract only to accept what is 
known as a perfect title of record which may te required to be 
shown by the abstract, the contract here involved contains no 

such provision. 

In the case of Geithman v. Hichler, 265 111. page 583, the 
court said; "It (the contract) obligated appellants to convey a few 
simple title free from encumbrances by warranty deed. This did 
not necessarily mean a perfect title of record, but meant a good 
merchantable title. A party may have such title to lana notwithstand- 
ing apparent defects in the chain as shown by the record. for in- 
stance, the Statute of Limitations may make a title good which is 
apparently defective as shown by the chain abstracted from the record. 
There is no dispute upon these propositions and the citation of 
authorities we deemmmecessary." 

Ye ere convinced also from the evidence es disclosed in this 
record plaintiffs had a merchantable title sufficient to comply with 
the printed form of the Articles of Agreement, in ang by which plain- 
tiffs in error agreed to convey a few simple clear of all encumbrances 

The decree in this cause directed that the plaintiffs in error 
should pay the defendant in error the sum of $810 which said sum 
defendant in error was to forthwith pay over to the defendants 
Mason and Lawrence for the amount of their claim for mechanics lien. 
There is no sufficient showing made to authorize the decree in 
this respect. 

We conclude therefore that the decree should be reversed and 


the cause remanded, which is accordingly done. 


Reversed and remanded. 
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Mrs. Justice Jones dissenting: - 

The opinion in this case rests upon the evidence admitted on 
the ground that there is an ambiguity in the terms of the contract. 
No rule of evidence is better settled than the one which declares 
that extrinsic evidence is not admissible either to contradict, 
vary, add to or take from the written terms of a contract. Written 
contracts, when not ambiguous, are not to have a construction placed 
upon them, other and different than the language employed will 
fairly import. In my judgment there is neither ambiguity nor: contra- 
diction in the terms of the contract in ouestion. The language 
employed is not difficult to wnderstand. it is only after incom- 
petent evidence has been admitted that a construction can be given 
to such language, which raises the Ropeurancs of contradiction. 
Without the admission of this incompetent evidence there would be 
no difficulty encountered in construing the contract. The two pro- 
visions quoted in the opinion are not inharmonious. They can both 
be given effect according to the plain meaning of the language 
employed. There is no reason why resort should be had to extrinsic 
proof contrary to the well established rules of evidence, in order 
to placé a construction upon the contract which does violence to 
the obvious intent of the parties, as expressed by the solemn 
language they used. ‘The first provision requires the conveyance of 
a fee simple title clear of all encumbrances whatever. The second 
provision requires the second party to accept an abstract subject 
to a mortgage of #6000, which is to be deducted from the princi- 
pal. Looking at these two provisions alone and without resort to 
oral testimony, what confusion arises? Certainly the first provision 
has a meaning as clear ss words can possibly express. And I hold 
that there is nothing in the second provision which casts any doubt 
upon the first. They can be easily read together and when so read 
together the conclusion which comes to me irresistibly is that the 
parties contemplated and intended that the vendor should convey a 
fee simple title subject, however, to a mortgage of $5,000 which 


amount the vendee was to deduct from the purchase price. The vendee 
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was also to accept an abstract belonging to the vendor. This in- 
terpretation gives meaning and effect to every word contained in 
the contract. Such meaning is derived from the language employed 
and not from extraneous proof. It is unnecessary to define the 
term “abstract" as it is employed in this contract. Its definition 
is thoroughly understood by the members of the profession. The 
vendor had a right to stipulate that the vendee should accent his 
abstract without putting him to the trouble and expense of having 
another one made or his owm brought down to date. Such expense 
and trouble he could impose upon the vendee with the lstter's consent. 
Such purpose is expressed by this provision in unmistakable terms. 
The endeavor is made to treat the word "abstract" as here 
used as meaning "title". There is no occasion for such endeavor 
but even if the term is to denote title, then it seems to me that 
this furnishes proof of the soundness of the contention, that the 
second provision does not contradict the first. I believe the 
Chancellor rendered a proper decree and for that reason I do 


not concur in the opinion in this case. 
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STATE OF ILLINOIS, } .. 
SECOND DISTRICT. (5ST, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said We at Ottawa, this “ke 0h _day of 
— C : ne our Lord one thousand 
nine hundred and twyenty- x, 


ie * 





Nerk of the Amao tée Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of April, 


in the year of our Lord one thousand nine hundred and 


twenty-three, within and for the Second District of the State 
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Presicnt--The Hon. AUGUSTUS A, PARTLOW, Presiding Justice. 
Hon. THOMAS acer Justice. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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General No. 7232 Agenda 38 
F estab Beetz, 


Appellant, 
Appeal from Circuit Court 
VBe 
of Kane County 
Fred W. Hartsburg, 


Appellee, 
Gy o> ¥ ai A 
Jett, J. 2 8 LIL.A6 —30 

This suit was instituted by appellant against appellee in the 
Circuit Court of Kane County, to recover the sum of $732.06 appellant 
claimed appellee owed him upon a certain contract, to which we will 
make reference hereafter. A trial was had before the court without 
the intervention of a jury, and the court found for the defendant and 
rendered judgment against appellant for costs of suit. This appeal 
followed. 

Appellant and appellee were owners, respectively, of two certain 
pieces of real estate near the city of Aurora, in Kane County. Appel- 
lant did not have the legal title to his land, but had a contract, 
and by reason of which he had an interest of some value. The parties 
to the suit negotiated a trade of the lands; the Beetz land was knowm 
as the North May Street property, and the Hartsburg land was known as 
the New York Street Road Farm. In the trade of the land the May Street 
property was valued at $800.00, and the New York Street Road farm was 
valued at $2800.00; under the terms of the contract Beetz was to pay 
Hartsburg $2000.00. He was to pay $100.00, or more, each year there- 
after, the interest on the deferred payments was to be at the rate 
of 6% per annum. Upon entering into the contract, Hartsburg took 
possession of the May Street property, and Beetz entered into possess-= 
ion of the New York Street Road property. This contract was entered 
into June 8, 1910, and the first payment was due July 1, 1911. Beetz 
was unable to meet this payment. On August 14, 1911, Harteburg 
served Beetz with a notice by which he declared a forfeibure of the 
contract, and demanded possession of Beetz. Subsequent to this the 


parties got together, and Hartsburg told Beetz that he might find a 


purchaser, and if he could do so by November lst, following, it would 
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be satisfactory to him. Beetz employed a real astate agent, by the 
name of McDole, to find a purchaser, and MoDole produced a man by 

the name of Crecelius, and pursuant to the understanding between the 
parties to this suit, Hartsburg and Crecelkus entered into a contract, 
whereby Crecelius was to pay Hartsburg $100.00 cash, and $400.00 on 
November 1, 1911, the balance to be paid on or before five years after 
date, with seven per cent interest until $1000.00 was paid on the prin- 
cipal, when the interest was to be reduced to six per cent per annum. 

The conduct of Hartsburg and Beetz, after the service of notice 
of forfeiture, undoubtedly waived the forfeiture. On the date of the 
contract between Hartsburg and Crecelius, Hartsburg executed a written 
instrument by which he fixed the interest of Beetz, under the original 
contract for the exchange of properties, at $732.00, and agreed to pay 
Beetz one half of all payments made by Crecelius under his contract, 
until such payments amounted to said sum of $732.00, but expressly 
provided that he assumed no personal obligation except one half of 
all sums which might be paid to him by Creécelius while his contract 
with the latter remained in force. 

On November lst, 1911, the parties met and there is some conflict 
between them as to what actually occurred on that occasion. This was 
the day named in the contract with Crecelius for the payment of $400.00 
by him. It seems that Crecelius was willing to make such payment but 
Beetz refused to go on with the trade. Just how Beetz could interfere 
is not plain, because there had been no deed made to him, and the legal 
title to the New York Street Road Farm was still in Yartsburg, and the 
contract with Crecelius had been acquiesced in by Beetz, through his 
acceptance of the terms of the contract entered into between Hartsburg 
and Crecélius. Nevertheless, it appears that at this meeting Hartsburg 
and Crecelius made a memorandum endorsement on their original contract, 
rescinding the contract by mutual consent, and Hartsburg returned to 
Creoélius the $100.00 which he had paid thereon, and each party relieved 
the other from all liability under the cancelled contract. Hartsburg 
and Beetz also entered into a separate contract by which the contract 


was réscindsd by mutual consent, and all liability thereunder cancelled. 
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This exhibit was first offered by appellee and was then withdrawn. 
Thereupon, appéllant offered it and the same was admitted in evidence. 
We are unable to umderstand why the appellant offered thie contract, 
entered into by himself and appellee. It apvears to be an absolute 
release of all liability of appellee, and there is nothing in the evi-~ 
dence to impeach it. Since it is based upon a valuable consideration 
we conclude that it is decisive of the case, and defeats the right of 
recovery by appellant. Another feature of the case which we are un- 
able to understand is that on November lst, when the meeting took 
place between the parties, viz; Crecelius, Beetz and Hartsburg, Beetz 
had the unquestioned right to $732.00 out of payments to be made by 
Crecelius. It represented all that Bectz had in the May Street pro— 
perty. He could get it only by having the deal with Crecelius conclud- 
ed, and yet he refused to permit the trade to go through, and signed 
an absolute release of all liability under the ontract. Another 
strange feature is that Beetz delivered up possession of the premises, 
to Crecelius, and apparently withdrew from all connection with the 
deal. Crecelius afterwards made a few payments, then another trade 
was made whereby a man by the name of Cooper became the owner. 

This suit followed, with the result as heretofore stated. A 
number of propisitions of law were submitted by appellant, and all 
were refused by the court. From our understanding of the record, we 
are of the opinion the court committed no error in the refusal of 
any of them. The judgment of the Circuit Court is affirmed. 

| Judgment Affirmed. 
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STATE OF ILLINOIS, | .. 
SECOND DISTRICT. — 


I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 


said aoe Court, at Ottawa, this VOTH Gay ot 
ety 


— in th year of our Lord one thousand 
nine hundred and tw ae 2 





Merk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of April, 
in the year of our Lord one thousand nine hundred and 
twenty-three, within and for the Second District of the State 


of Illinois: 


Present--The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 
Hon. THOMAS M.”JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 
E. J. WELTER, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
SEP: 7 1093 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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7255 Agenda 4I. 
Robert J. Erskine, 

Appellee, 

vse Appeal from 
the Circuit Court 

James Morrow, of Ieke County. 

Appellant. 
— 2311.A. 68C 


This is a suit brought by Robert J. Erskine, 
appellee, a real estate agent against James Morrow, appellant, 
to recover a commission of five percent in bringing about 
the sale to the Public Service Company of Northern Illinois, 
of eighty-five and a fraction acres of land bordering Lake 
Michigan in Lake County at one thousand dollars per acre. 

A jury trial wes had resulting in a verdict 
finding "The issues in favor of the plaintiff and assessing his 
damages at $4250.00 with interest at five per cent from May 3, 
1920, a total of $4832.60." Upon this verdict judgment was 
rendered for $4832.60 and appellant appeals. 

The evidence discloses that in September I9I19, 
appellant executed a ninety day option covering the land in 
favor of a party named by the Public Service Company of Northein 
Illinois. This option was renewed several times and on 
May 3, 1920, in pursuance of its terms, a contract of sale was 
entered into by the terms of which appellant received at that 
time $6500.00 and the deed to said cremises was then deposited 
in escrow with the Ghicego Title @nd Trust Company, there to 
remain until the deferred payments aggregating in all $85676 .00 
were maée. 

It is first insisted thet the jury erred in com- 
puting interest from ilay 3, 1920, as the-e had been no settlement 
of account between the parties, appellant at ell times, denying 
that he was indebted to appellee in any amount. If, however, 


appellee was entitled to any commission at all, hé had earned 
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it on May 3, 1920, the day the appellant entered into the 
contract of sale with the Public Service Company and placed 
the deed to the property in escrow. Fox vs. Ryan 240 Ill. 391. 
Therefore £t was not error for the jury to compute the 

interest as it did. 

It is next contended that the verdict of the jury is 
contrery to the weight of the evidence and counse for appellsnt 
points aut that the dispute arises over whether or not appellee 
was acting as agent for the Public Service Company or for the 
appellant. This was a question of fact. Appellant testified 
that he inquired of appellee whether or not he was the agent 
of the Public Service Company and he said he wos byt appellee 
denied this, and testified positively that he had a definite 
oral contract with appellant as to the amount he was to receive 
from him for his services; appellant denied this contention of 
appellee and was, in some respects corroborated by his son, Walter 
Morrow. Thedistrict nanager of the Public Service Company 
testified that had appellee been its agent or wasppaada or was 
to be paid by the Public Service Company, such facts would be dis- 
closed by his books and it nowhere so appeared. 

Appellee was further corroborated by the testimony WS 
of Edgar B. Elders, a lawyer representing the purchaser who test- 
ified that he prepared the original option contract while the 
parties hereto were in his office: that in response to a 
question as to whether there was anything further to be inserted. 
in the option agreement, appellee said there should be something 
Said about his commission to which Elders in the presence of 
Morrow said that was a matter in which the Public Service Company~ 
was not interested, but was a matter for appellee and appellant | 
to settle among themselves: that appellant made no reply, but 


appellee said "all right." 
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The evidence further shows that at the time the final 
contract wee made and the deed placed in escrow, appellee wes 
present and then and there insisted upon his commission being paid 
hime 

In this condition of the record it was peculiarly the 
province of the jury to determine the controversy; they sew the 
witnesses, no doubt they observed their conduct and hearing and 
they had far superior advantages to determine who were and who 
were not 
testifying truthfully than this court has. SKggman vs. Nutter, 
I69 Ill. App. I16-I19. It is only the 
duty of an sppellate court to reverse a judgment wnen the verdict 
upon which it is based is clesrly and manifestly against the 
evidence. There are many facts in this record corroborating 
appellee's claim and it certainly cannot be said that the 
verdict is clearly and manifestly against the weisht of the ev- 
idence. No complaint is made of sny of the trial courts rulings 


upon the admissi ection of evidence and there is no 





objection to the court's instructions other then one as to interest 
whieh we have noticed and the 8th given instruction but it is not 
pointed out wherein itwas prejudicial or erroneous. 

Appellant suggeststhst he thinks it is erroneous and 
prejudicial. We are of the opinion the rights of appellant were 
not prejudiced by the 8th given instruction. 

Finding no reversible error in the record, the 


judgment of the Circuit Court is affirmed. 


Judgment affirmed. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Fred B. Elgin, Defendant in Error 
Error to Cir- 
VSe cuit Court of 
n : Peoria County. 
Winifred L. Elgin, Pleitiff in Brror 
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This cause was brought to this Oty writ of error 
to review a decread..for divorce eranted Fred B. Elgin, the defendant 
in error. The bill charge xktkexed extreme end repe ated crueity. The 
specifie acts of cruelty alleged against the plaintiff in errop, 
Winifred L. Elgin, are that on December IY, 1919, she struck de- 
fendant in error in the face; that on January I, 1920 she struck 
him in the face and otherwise ill-treated him, and on numerous 
other occasions she had been guilty of ill-treating him and thus 
renéered his life miserable. 

The parties to this suit were married December 8, I9I9 
and lived at Peoria, Illinois, in a home owned by the defendant in 
error until January, 31, 1920, when theysepereted. During the 
time théy lived tosether the family consisted of the parties to 
this proceeding, a son of the plaintiff in error and two nieces 
of the defendant in error. The husband was an employee in the post 
office department at Peoria. Ths wife was an employee in a tele- 
phone exchange. This was the second marriage for each of them. The 
husband was about forty-eight years old and weigned about one hunp 
dred forty-eight pounds. The record does not disclose the age of 
the wife. Her weight was about one hundred five pounds. 

The cause was tried by the court without a jury and the 
testimony tends to show thet Mrs. Elgin is a woman of highly irrit- 
able disposition; that she was extpemely jealous of her husband 
and repeatedly made accusations agaisst him which do not appear 
to be warrented by the facts; th t she was in the hafit of be- 
coming enraged at him without any sufficient cause; thet she contin- 
ually scolded and found fa¥ut with him; that she struck hin, 


not only upon the occasions charged in the bill but on other oc- 
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cusions as well; that she was guiity of this misconduct in the 
presence of the little girls above refered to;o0n one occasion 
she struck him in the presence of his brother end u on another 
occasion, in the presence of his mother. In the moments of her 
rage she threatened to kill him. She found fault with the home 
in which they lived and the neighborhood in which it was located. 
Uer general demeanor, beginning four or five days after they 
were married, was decidedly intolerable. Upon thetrial the 
chancellor endeavored to see if there was any chence of a recon- 
Giliation. He was informed by the plaintiff in error that she 
did not want him to compel her to again live with her husband 
and that if her husband ceme back to her she would aquerrel with. 
him and that she couldn't help it. 

There is no necessity for citing authorities in support 
of the decree of the chancellor in this case. It wes clearly 
warranted by the evidence, and it would be an injustice to the 
defendant in error and no benefit to society to reverse the 
decree. The decree is therefore affirmed. 


Decree affirmed. 
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STATE OF ILLINOIS, } .. 

SECOND DISTRICT. —— I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Ilinois, and keeper of the Records and Seal thereof 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my Office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this xo LZ day of 
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in the year of our Lord one thousand 


— 


rkof the Appellate Court. 








a 







ae i ‘2 


7 > 


: | 2lOWMId E90 aM 
‘ite eieil ‘Te atc — POMERAT ORO, 
rr Wt te cledé elt te poral beessd Blea ot ' 


7 ; ’ ' at ty onigsaiot ait tert ‘eine, surrad 
bee 
ier ve if vrerost By * 


—“ 
J — 
af ie 7 


1 — — 4 * —* A 
fs 
‘3 ~ fs 
‘ | ssglbiays fi Ge a by 
7 4, 7 . 7a *. 2 
% ww J 
i - , J - 
- : \ ¢ G re 
— tant hoe bola shin rr 
: a 2 ¢ : 
’ ‘ * r . . 
Pa B J 


AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of April, 
in the year of our Lord one thousand nine hundred and 
twenty-three, within and for the Second District of the State 


Of sino is: 


Present--The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN nee Justice. 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 


BE IT REMEMBERED, that afterwards, to-wit: On 
>| 4092 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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George Barrett, 
Appeliant, 
Vs. | Appeal from Circuit Court 
The Farmer's Grain, Live Stock of Woodford. 


and Coal Association, 


231 
Appellee, yw ev E 
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Jones, J, 

The appellant was the plaintiff and the appelice was the defend- 
ant in the trial court. The declaration was the comzion counts with 
which was filed an affidavit of merits. Plaintiff's claim is for 
$953.31 on account of corn solid ani delivered to the defendant by 
the plaintiff. The defendant filed two pleas. The first plea was 
non assumpsit as to all sums in excess of $727.11. The second plea 
was a plea of tender as to $727.11 and non assumpsit as to all sums 
in excess of that amount. An affidavit of defense was filed with 
these pleas. The replication to the second plea did not traverse 
the alleged tender but averred that the amount alleged to have been 
tendered was a lesser amount than was due the plaintiff. 

On December 21, 1921, the plaintiff, George Barrett, was the 
owner of 1833 bushels and 49 pounds of corn in the elevator of the 
defendant. The plaintiff's wife Lizzie M. Barrett, acted as the 
agent for the plaintiff with reference to its sale. She called the 
defendant over the telephone on January 33, 1922 and inquired the 
price of corn. She was told that it was 39¢ per bushel. She deq- 
clined to sell at that time for less than 40¢ per bushel. On January 
Slst or February ist, she again called the defendant over the tele- 
phone and inquired the price. She was told that it was not over 
393¢ per bushel. This conversation was had with Mark Marshall who 
Was in charge of defendant's clevator at the time. Mrsa. Barrett's 
version of the conversation is that she asked what was being paid 
for corn. When she was told that the price was 39¢ she said ghe 
would not take lees than 40¢ if it would grade No. 3; that Marshall 


then inquired if she would take 40¢, if the corn could be worked 
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off that day; that she replied, "Yes, but call up to-day and let 

us know";and that she received no call that day. Marshall's version 
of this conversation is that in answer to her inquiry as to the price 
of corn, he replied 393¢ per bushel; that Mrs. Barrett then said she 
would let it go if she could get 40¢, and directed him te ship it out 
whenever he could pay her that price and to send her a check. Marshall 
denied that Mrs. Barrett ever asked him to call her over the telephone 
to let her know on the day of the above conversation whether or not 
the corm had been sold. Mrs. Barrett denied she told Marshall to ship 
4t out whenever he could pay 40¢ per bushel. 

On February 8th, the defendant shipped out the corn and as soon 
thereafter as returns were received showing the grade, a check for 
$727.11 was mailed to plaintiff. The amount of the check was the 
price of the corn at 40¢ per bushel, less an insurance charge of 
$2.43. Plaintiff declined to accept the check on the ground that 
the corn was not sold to the defendant at 40¢ a bushel pursuant to 
the conversation had on January 31st, but was sold to the defendant 
on April 24th, at 523¢ a bushel. The claim of plaintiff in reference 
to this alleged sale on April 24th, is based upon the testimony of 
John King, who was acting as an agent for plaintiff and who testified 
that on said last mentioned date he called at the elevator of the 
defendant and ascertained tiat the price of corn was 5ai¢ per bushel. 
He testified that he then said "All right It1l sell Barrett's corn". 
He does not claim that the defendant's manager made any definite 
statement to the effect that he would buy the corn. King admitted 
that defendant's manager told him to have Mrs. Barrett come in and 
they would settle for the same, and he also admitted that the manager 
said something about the corn having already been sold to the defend- 


= The cause was submitted to a jury and a verdict was returned in 
av e Fe ma 1" 
or of the defendant. Judgment was rendered upon the verdict and 


this appeal follows. 


We think the evidence whelly fails to establish a sale of the 


: 4 
corn at 53a;¢ per bushel. Whether Mrs. Barrett's version of the con- 


versation or Marshall's version of it is correct, was a question 
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for the jury. The jury accepted Marshall's version and we are not 
disposed to disturb its finding. Indeed, the record impressee us 

with the belief that the corn was being held in storage at defendant{s 
elevator for the purpose of obtaining 40¢ a bushel for it; that it 

was the intention of the plaintiff to sell it whenever that price 
could be obtained, and that a sale was in fact made at such price. 

Appellant urges that there was no sufficient proof of tender. 

We are of the opinion that the tender was sufficiently made and proven. 
It is admitted that the defendant sent a check to the plaintiff for 
the price of the corn computed at 40¢ a bushel less, however, a small 
insurance charge. The check was refused because the plaintiff clisimed 
ailarger amount. When payment of a debdt is tendered by a check and 

no objection is made as to the form of the tender, but the tender is 
refused on other grounds, complaint cannot be made thereafter because 
of the form of the tender. The general rule is that an objection to 

a tender of a bank check, if made wpon some other ground than that 

it is not a legal tender, estops the objector from thereafter making 
an objection on the ground that it is not a legal tender. (Gillespie 
vs. Fulton 0i1 and Gas Company 3230 Ill. 188; Gradle vs. Warner, 140 
111.123; 38 Cyc. 146). After suit was brought, the defendant filed 
its plea of tender and made the tender good by depositing with the 
clerk of the court the sum mentioned in the plea. Under the facts 

the tender was sufficiently established. There is another reason 

why plaintiff ought not to be heard to complain on account of payment 
being tendered by check. If the testimony of Marshall is to be 
credited, then payment was directed to be made in that way. 

Appellant complains of cértain instructions given by the court 
on behalf of the defendant and also of the court's refusal te give 
certain instructions tendered on behalf of the appellant. We have 
examined these instructions and are of the opinion that the court's 
action in reference thereto is not so variant from the views here 
expressed as to make it any serious ground of error. The judgment of 


the trial court is affirmed. 
Judgment Affirmed. 
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STATE OF ILLINOIS, } .. 
SECOND DISTRICT. 88. 1, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said App eam at Ottawa, this yok day oi 
— A: in the year of our Lord one thousand 


nine hundred and stwenty—— 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of April, 
in the year of our Lord one thousand nine hundred and 
twenty-three, within and for the Second District of the State 


Of ELPlanonis 


Present--The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L.”JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 





BE IT REMEMBERED, that afterwards, to-wit: On 
ery 199 the opinion of the Court was filed in the 


e/ L. - 
‘Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Agenda No. el Genrpal NO. 7200 


Ellen C. Halladay, 
Appellee 


VS~ Appeal from Marshall 


The Estate of Ellen C. Blair, 
Deceased, Appellant. 


Jones J. Pd 3 | I .4 6 

It is umnecessery for us to make a full statement of 
this case because it was before us at the April term, 192I, and 
was then reversed end remanded. Halladay vs. Bleir, 223 Ill. 
App. 609. Since then it wes again tried in the circuit court 
and a judgment was rendered on a verdict of the jury in favor 
of the claimant for $2685 and costs. 

In our former opinion we held that where an affidavit 
is filed by a defendant under Section "52" of the Practice Act, 
denying the making and delivery of notes sued on, the burden of 
proof is east upon the plaintiff as to such questions. It was 
the c ntention of the defendant not only that the signatures on 
the netes were forgeries but also that there was no delivery of 
the notes. Both of these questions were put in issue by the 
affidavit. 

The — the signatures was sought to be es- 
tablished mainly by comparison of the alleged signatures on the 
notes With signatures on other instruments which were admitted or 
proven to be ¢ genuine signstures of the decedent, Ellen C. Blair. 
Claimant produced only one witness who testified that in his 
Opinion bBhe signatures to the notes were in the handwriting of 


Elien C. Blair. The notes mereximxthexkanin IE¥XXEXREXEXE Sued on 






together with the exhibits eontaining her genuine signatures were 
certified to this Court for inspection. 

The claiment is a dsughter of the decezsed and is the 
wife of a mine mechanic. Although her counsel endesvored to show 
the financial condition of the claimant and her mother during 
and efter the period when the notes are alieged to have been 
given, it does not appesr that the claiment was possessed of any 


property whatsoever unless it was the money which she claims she 
ES 
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loaned to her mother and for which the notes are slleged to have 
been given. She was not a resident of the same town as was her 
mother ana while there is some proof that she occasionally visit- 
ed her mother, such visits seem to have been made st irregular 
and somewhat long intervals and were mostly during the latter 

part of her mother's life. The notes are alleged to have been 
given et verious times from and after October 20, I9I6, which was 
approximately four years before the death of the mother. There 
are par ghaae veaieks in all and there is a space of about two wonths 
between eaéh note and the succceding note. 

It appears from the evidence that the mother of claimnt 
owned 4 ood farm near Lacon in Marshall Gounty and she also owned 
her residence property in the city of Lacon. The evidence tends 
to show that the only existing indebtedness against her at the 
time of her death was a note of $5000 secured by a mortgage on 
her farm, unless the claim here is a-valid indebtedness. 

As we have already stated there was only one witness who 
testified that in his opihion the signatures to the notes were the 
genuine signatures of Ellen C. Blair. This witness was John [1iff 
who rented a farm from Mrs. Blair in 1909 under a written lease. 
He had seen her sign the lease and identified her signature to it 
on the trial. This instrument was then admitted as e standserd 
of comparison. Without any further testimony from this witness 
as to his knowledge of the handwriting of irs. Blair, he was a sk- 
ed to give his opinion os to the genuineness of the signatures 
attached to other documents in evidemae. Upon objection the Court 
ruled that there was no sufficient foundation laid for such testi~ 
mony. The witness was then asked if he was acquainted with the | 
Signature of Ellen GC. Blair and he replied in the affirmative. He | 
was hKhen permitted to give his opinion as to the genuineness ofsen-) 
tain ciisputed signatures i cluding those on the notes. He testi- 
fied that he believed the signatures to be the genuine ——— 
of irs. Blair. 

The ruling in admitting the testimony of this witness 
is assigned as error. The court comitted no error in admitting 


this evidence. It has been held that a witness may be qualified 


‘ eV eviiges i 4 
evad of Segelle exe setom edd doidw rot bas tediom ted * 


xed gow G8 awot omee odd to tnebiaer s ton asw ed -tevig ood — 
-jiely yilesoisscs0 ede dedd Toory emoe Si etedd efidw Sue tedtom 
refyrye1tl to ebem seed seved of meos ajisiv dose ,tedtom ted be 
sodésf edt guiwb yfteom erew bus alevietat gaol tadwemos bos 
weed eved o¢ Seyeile ote eeton efT .otil e'rediom red _to.dzeg 
asw doldw ,81@L ,OS 1ed0et00 setts bes mort semis awolizev te sais 
exec? .rsdtom edd to dised edd eroted aisey wot vletemixorggs ry 
adjnow ow’ ¢podz to sosge 2 at etedid bas Ife ot eotoa meoetenta erg 
-sten guibecoose edt bug etom ddse as oxd od 
damislo to sostom edt tedd eousbive edt moth etzeqqs dts) o — 
beawo coals ode Sos ytasod [isdetealM oi moosd ts0em miat boos — 
ebuet eomehive efT .moned to ytio edd al ytroqoug, soredtaet tod 
ent ts 168 denisgs esenbetdebut gniteaixe yino edt tadt wore or 
mo eyeutrom ec Yd beiveee OO0GH to stom « acw cteeb aed to emis 
.sgembetdebnt Sifav-s et sted mislo edt eeelan, ,wrsk, ged 
odw asentiv ono yino Gew oredt Sotate ybservla evad ew BA ois © ont 
eit evow eovom ond of eotmdsnyia edt mobtitgo eid mi dads Sotitseaes 
till mifol eow eeemiw ald? .xtald .0 pelii to eemtengia eniangn 
.cesel metei«xw s teboan @0C@L ni tisl& .erll mort mist s Setnex odw | 
ti oF ermianjie ved Sbottisvnaehi fas eacel ond agdexcedumece bed ef 
Susbaste 9 89 bettinds nods eew doomiident eid? .Lebit edt mo 
scentiw eiftd woxt quomidest ted¢wt yas tyodtiW .moatisqmoo to As | 
=e s oew ed ,tlelf .auli to yaitiuwhasd edd to egbofwoml ald of as 
sowturgle eit to seemenivney edt of as moltaigo sid evils of be 
dus0D oft aotiostdo moqU .emmmbtve at eimomyood tedio ot bedoatis 
+tiae? dove vot Btei mott»bavot snetoiitue on aaw exedt tadi Jefer 
edd tiw betataspos a.w od ti boxes aedt eaw asentiw ed?  .yaom 
oll .ovitemritts edt at betiqes ed due theld .0 ool to .emismgte 
-teoto eecwenisnes edd of as motatgo etd evig of bettimteq ned asw 
-hiaed oh .aedom ed? mo ouod? yolisLo | aewitsngie betaqss) olst 
Sowtangie exlomey edd od of sersisogts edd bovotied ed dadt bett 
stisld .atk to 
eeontiw sic’ to qnomideet edd gaictinba al gotint.edT)) coving 
i, gritiinbds al rorre om bettimoo suo0o edT torre 83 pbomateas.at 
boltilasp ed yom seentiw a tadt Sled meed aad SI .eoreb ive aidt 





“. Sa ‘ ae 


"A 


to give his —— as to whether or not a signature is genuine, 
although he saw the person write only on a single occasion several 
years before the ad te of the trial. Wodédford vs. uicdh enahan, 

9 Ill. 85; Massey vs. Femmers National Bank 104 Ill. 327. In 
ruling on the admissibility of this evidence the court merely 
passed upon its competency and not upon the weight or credit 

to be given to it. 

In addition to certain exhibits which were offered as 
standards of comparison, the defendant produced three witnesses. 
One was James I. Ennis, an attorney at law, of Chicago anda 
professional handwriting expert. He testified to his examination 
of the notes under ordinary reading glasses, then with low powered 
magnifying glasses and then with high powered magnifying glasses. 
He also testified to certain other tests he made and gave it as 
his conslusion that the signatures were forgeries and wepe all 
"traced carbon signatures" and were made by tracing over a genuine 
Signature with a pencil or stylus. 

Another witness wes Frank EL. Wilson, who had been engag- 
ed in the farm loan business with tne Horn I. Thompson Company of 
lacon tor 28 years. He had had egperience in the examination con- 

taining signatures on notes, cheeks and other documents. He had 
pene acquainted with Hllen GC. Blair for 25 years, had transacted 
business with her from 1916 down until the time of her death and 
was familiar with her handwriting. He gave it as hig opinion that 
the signatures on the notes were not genuine and that he believed 
at least some of them were traced signatures. 

The third witness was Irecey Hancock, cashier of the 
First Nationgl Bank of bacon. He had been connected with that 
bank for upwards of I5 years. He was acquainted with the hané- 
writing of the customers of the bank, of whom Hlien C. Blair was 
one. He kmew her and wis able to distinguish her handwriting 
when he sew it. He hed seen her write on anaverage of once a 
month during te period he had been em oloyed in the benk. He 


geve it as his opinion that she did not sign the notes in cuestion. 
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After 8 very careful wxaminstion of the testimony of 
all the witnesses and of the exhibits wiich have been certified 
to us for inspection, we have reached the conelusion that the 
Signatures on the notes in question sre not the genuine Signatures 
of Ellen C. Blair aha that the verdict of the jury upon this 
question is manifestly against the weight of the evidence. 

In our fommer opinion we held that the claiment was not 
@ competent witness to testify that she had had possession of all 
the notes at all times from her mother's death until she delivered 
them to her attorney for the purpose offfiling them as a claim 
against her mother's estate. We said on poge "612" that she could 
not be permitted to testify to facts and circumstandesdwhich oc 
cured during the life time of the decedent wven though the effort 
was made by a skillfully framed indirect interrogatory. We also 
said that without this testimony of claimant there is nothing 
in the record tending to prove a delivery of the notes. There 
is nothing in the evidence in the present record tending to prove 
such delivery. An attempt was made to furnish such proof by the 
testimony of one of the attorneys in the case, who stated that some- 
time after the death of Ellen C. Blé##ry-the claimant brought to 
him the notes in cuestion for suit. He was unagle to state the 
time when the notes were brought to him and there is nothing in 
his testimony tending either to prove the genuineness of the sig- 
natures or the delivery of the notes to the claimant by her mother. 
: . Error has been assigned by appellant because of the con- 
duct of claimant's attorney during the progress of the trial. It 
is pointed out that he made repeated attempts to get before the 
jury, matters which were held to be improper and incompetent by this 
court on the former hearing and metters which were held to be in- 
competent by tle trial judge on the last hearing, that he insisted 
upon presenting such matters to the jury even after the trial court 
hed made its rulings. It is altogether unnecessary for us to criti- 
cise such conduct. We are sure that claimant's attorney can not 
fail to see his error. 

For the reasons herein stated this cause is reversed 


with a finding of facts as follows : 
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We find that the signatures to the notes which are 
the basis of appellee's claim sre not the genuine signatures of 
Elien C. Blair, deceased; that there was never any delivery of 
gaia notes by the said decedent to the said claimant and that 
mone of the said notes were ever made, executed and delivered 
by the said Ellen C. Blair to the claimant or to anyone else 
for her. 


Reversed and Remanded 
with a finding of factz. 
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STATE OF ILLINOIS, ).. 
. SECOND DISTRICT. 88. I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 


said : ate Court, at Ottawa, this Gok day of 
— Ct : weer Lord one thousand 
nine hundred and twenty- 


—— = z 
Mierk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the second day of October, 
in the year of our Lord one thousand nine hundred and 
twenty-three, within and for the Second District of the State 


of Illinois: 


Present--The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 
E. J. WELTER, Sheriff. 
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Gen. No. 7069 Agenda No.50. 


Elizabeth Warren, 
Plaintiff in error, 
vs. Error to Peoria. 
Grand Lodge of Brotherhood 


of kailroad Trainmen, 
Defendant in error 2 31 fe 2 €y 1 
, i 1A. 6 2) - 


Jett, J- 

On February 10, 1909, the Grand Lodge of Brotherhood of 
Kailroad Trainmen issued a beneficiary certificate to sobert W* Warren, 
which entitled him to certain benefits in. case of his total disability 
and to the payment of certain benefits to his wife if he died and 
She was living. \Warran, having died on July 29, 1917, his wife brought 
this suit to recover on said certificate. Her declaration consisted 
of a Single count which set forth the certificate in haec verbe. 
Defendant filed the general issue and numerous special pless which 
were Subsequently amended, and demurrers were sustained to all except 
the seventh amended special plea, which set forth at length Warren's 
application for said beneficiary certificate and averred that although 
his age was in fact forty-six years and three months, he therein 
stated his age to be forty-one years and eight months; that by reason 
of said false statement which was know by applicant to have been 
false, defendant was deceived thereby, and issued said certificate. 
Numerous replications to this Special plea were filed, in which it was 
averred, among other things, that the — in the application as to 
the age of said Warren was not fsisely or fraudulently made, but madé 
honestly and in good faith; that the defendant was not deceived there- 
by} that the defendant knew the falsity thereof, waived the untruth 
of said answer, and is now estopped from insisting that said certifi- 
cate is void. Upon these replications issues were joined, a trial 
was had before a jury which resulted in a verdict in favor of the 
defendant upon which the court, after denying a motion for a new 


trial, rendered judgment. Plaintiff sued out this writ of error to 
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review that judgment. 

Upon the hearing in the lower court plaintiff sustained the 
averments of her declaration by introducing in evidence the benefit 
certificate, identifying herself as the beneficiary named therein 
and as the wife of the assured, proved the death of the assured as 
having occurred on July 29, 1917, the payment of dues and assessments 
to and including the month of July, 1917, notification to the defend- 
ant of assured's death, and the waiver by defendant of the necessary 
proofs of death. Certain sections of the by-laws of defendant were 
admitted, thereby establishing the amount to be paid in case of the 
death of the assured. By this proof plaintiff in error made a prima 
facie case. Benes v. Bankers Life Ins. Co. 282 Ill. 236. Thereupon 
defendant offered in evidence that section of its constitution and 
by-laws providing that an applicant for membership shall be "not less 
than eighteen, and not to exceed forty-five years of age", together 
with the application of assured dated Jane 1, 1909, in which the follow- 
ing appears, viz: “Date of Birth, 1867, month 25, Day of month, Sept. 
Age 41 years, 8 months... . B. Have you ever been a member of the 
B, or K.B- or B. of ai.f. = No". The Secretary and Treasurer of defend- 
ant testified in its behalf that the first knowledge he had that assured 
was more than 45 years of age at the time the application of assured 
was accepted by it came to him from the declaration made by assured 
accompanying his claim for disability dated May 29, 1917, which he 
received on June 6, 1917. In order to sustain the allegations of its 
Special plea that the statement of assured in his application as to 
his age was a misrepresentation, falsely, fraudulently and kmowingly 
made by assured, defendant introduced an affidavit of assured, executed 
September 16th, 1897, to the effect that at that time he was 34 years 
of age, together with two letters, both dated June 11, 1917, one from 
assured and the other from his sister, written at the dictation of 
assured, both stating thst assured was born Sept. 25, 1862. The 
statement of assured made on May 29, 1917, to the effect that his 
age was then 55 years was also offered and admitted in evidence. 


Defendant produced no evidence tending to prove that Warren's statement 
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in his application that he had not previously been a member of de- 
fendant's order was untrue. In rebuttal, plaintiff in error was 
permitted to prove declarations made b) the assured in 1905, 1906, 
1907 and 1908, to the witness Mrs. Sloan, that he was born September 
25, 1865, but refused to permit plaintiff in error to testify as 

to what she had heard her husband say with reference to the date of 
his birth, and refused to permit a sister of assured to express her 
opinion to the effect that assured was bor either in 1865 or 1866, 
that the exact age of assured was uncertain, and that because of 

the death of assured's parents when he was very small, no record 

of his birth was kept. The court also refused to permit plaintiff 
in error to state whether assured was a member of defendant prior 

to 1909 and refused to permit her to testify concerning the payment 
of dues by her for assureu to defendant prior to January 1, 1909, and 
refused to admit in evidence the record of the secretary of defend- 
ant's local lodge showing that on Feb. 13, 1898, the application of 
assured for membership therein was reported upon favorably, and he 
was elected and duly re-admitted as a member. The trial court 
refused to admit in evidence numerous receipts for dues issued to 
assured by the local lodge of defendant, covering the period from 
Sept. 30, 1895 to Feb. 22, 1897, but permitted plaintiff to prove 
that assured had been a member of defendant's order in 1894. The 
trial court also refused to admit in evidence a travelling card 
issued by defendant to assured, and dated May 25, 1896, and refused 
her offer to prove that the total amount of dues paid by assured to 
defendant upon the benefit certificate sued on, aggregated $289.60, 
and refused to admit in evidence various sections of defendant's 
constitution and by-laws, prescribing the duties of the various 
officers of the order upon the receipt of an application for member- 
Ship therein.s Some twelve days prior to the trial an order was 
entered by the court requiring defendant to produce upon the trial 
certain records, documents and files of defendant showing assured 

to have been a member of defendant prior to 1909, and these docu- 
ments not having been produced, plaintiff in error complains because 


She was not permitted to read this order to the jury, and insists 
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that the court erred in all of its mlings excluding her profferred 
evi dence. 

From the foregoing resume of the evidence it is apparent that 
assured was more than forty-six years of age at the time he applied 
for membership in defendant's order in 1909, and it is therefore 
insisted by defendant in error under the authority of National Home 
Building and Loan Assn. v. The Home Savings Bank, 181 Ill. 35; Steele 
ve Fraternal Tribunes, 215 111. 190; Converse v. Emerson & Co. 242 
Ill. 619; U.&. Brewing Co. ve Dolese, 259 Ill. 274; Sherry v. 

Women's Catholic Order of Foresters, 166 Ill. App. 254; North Avenue 
Bldg. Assn. v. Huber, 270 Ill. 75; Sowersby v. Royal League, 159 Ill. 
App. 626, and Mercantile Trust Co. v. Kastor, 273 111. 332, that the 
certificate in this case is ultra vires, and that there can be no 
recovery thereon. In all of these cases the limitation was imposed 
upon the corporation or association by its charter. In the instant 
case it will be noted that this age limitation is found not in the 
charter of the Association, but in its constitution. This constitu- 
tion is a code of laws adopted by the association, and is in reality 
nothing more than a by-law; Peterson v. Gibson, 191 Ill. 365; Supreme 
Lodge K. of P. v. Kutscher, 179 Ill. 340; Supreme Lodge K. of P. v. 
Trebbe, 179 Ill. 348; Wood vy. ilystic Cirele, 212 Ill. 532. 

In this state, the charter or organic law of such associations 
as defendant in error, consists of the certificate of organization 
granted to it by the state and the statutes of the state which define 
their powers. Wood v. Mystic Circle, supra. It is only when the 
action of the corporation is beyond its power conferred by its charter 
or by existing laws that the defense of ultra vires may be interposed. 
"8 contract of a corporation waich is ultra vires in the proper sense 
of that term - that is to say, outside the object of its creation, 
as defined by the laws of its organization, and therefore beyond 
the powers conferrea upon it by the legislature, - is not only 
voidable, but wholly void and of no legal effect". Steele v. 
Fraternal Tribunes, 215 Ill. 190. So far as the record in this 
case discloses there is no charter provision which prohibited de- 


fendant in error from issuing this certificate of membership, the 
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most that can be said is that it was issued by the officers of the 
order in violation of that provision of its by-law which limited the 
age of its beneficial members. It was therefore within the power of 
the defendant to issue this certificate, and the defense of ultra 
vires is not available to it. 

Where the age limitation provision of a by-law has been violated 
there can be no recovery in the absence of any waiver or estoppel 
upon the part of defendant, but it is a provision that may be waived. 
Wood v. Mystic Circle, supra; Harvick v. Modern Woodmen of America, 
158 Ill. App. 570; Gurley v. The Wassac County Mutual Relief Assn. 
186 Ill. App. 492; Coverdale v. Koyal Arcanum, 193 Ill. 91; High 
Court Independent Order of Foresters v. Schweitzer, 171 Ili. 325, 
and whether or not defendant waived this provision or is estopped 
from relying thereon are questions of fact for the jury to determine. 
O'Brien ve Catholic Order of Foresters, 172 111. App. 638, and cases 
cited therein, and any evidence tending to prove that defendant waived 
this provision of its by-laws was admissible. 

The contract of the parties hereto must be cetermined from the 
language of the certificate alone. Spence v. Central Accident Ins. 
Co. 236 Ill. 444. The certificate of insurance upon which this 
suit is based makes no reference to the application or the statements 
therein made, and the application not being made a part of the con-= 
tract by the terms of the certificate itself, any statements therein 
are mere representations and not warranties. Speme v. Central 
Accident Ins. Co. supra; Continental Life Ins. Co. v. Kogers, 119 Ill. 
474; Weisguth v. Supreme Tribe of Ben Hur, 272 111. 541; dancock v. 
Knights of Security, 303 Ill. 66. In his application Warren adopted 
the statements and answers therein aS his ow, admitted them to be 
material, warranted them to be true, full ani complete, and made them 
the basis of his contract with the Brotherhood and agreed that if any 
untrue or incomplete statements or answers had been made, the contract 
should be null and void, and of no effect. The statements therein 
that he had never before been a member of defendant's order and that 


his age was 41 years and 8 months, under the foregoing authorities 
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mast be held to be representations and not warranties. It is true 
that the Appellate Court of the Fourth District, in a suit brought 
against defendant in error upon a similar benefit certificate 
sustained a special plea which alleged that the applicant represented 
his age in his application to be forty-four years, and three months, 
whereas he was then forty-eight years, eight months and three days of 
age, and that said statement with reference to his age was warranted 
to be true in said application and set up the provisions of its 
constitution limiting its membership to those between the ages of 
eighteen and forty-five. The court, after reviewing some of the 
authorities, said: “Under the sbove euthorities the statement by the 
insured with reference to his age was a warranty, and if not true, 
it would be material to the risk ani would render the certificate null 
and void"; Daily v. Grand Lodge Brotherhood of Railroad Trainmen, 
226 Ill. App. 164. This holding fails to take into consideration 
that the contract of the parties must be determined from the language 
of the certificate alone, and that the application was not made a 
part of the contract by the terms of the certificate itself, and fails 
also to distinguish between charter and non-charter age limitations. 

“Any statement made by applicant for insurance which relates to 
the risk, and is declared by the policy, or in another instrument 
incorporated with it, to be a condition of the insurance, is a warranty. 
Its truth is in the nature of a condition precedent and must be liter- 
ally true to create any liability. A mis-representation is a state- 
ment of something as a fact which is untrue and material to the risk, 
and which the insured states, knowing it to be untrue, in an attempt 
to deceive, or which he states positively is true without knowing 
it to be true, and which has a tendency to mislead. Neither the fact 
that the word 'warranty' is used or omitted is conelusive of the 
nature of a statement or its effect on the volicy". Hancock v. 
Knights of Security, 303 Ill. 71. 

"There is a material and substantial difference between the legal 
effect of a warranty and @ representation. A representation must 
relate to a material matter, and it is only required to be substan- 


tially true, while a warranty must be literally true and its 
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materiality cannot be called in question. It is said that warranties 
enter into and are made a part of the contract, while representations 
are merely inducements to it". Minnesota Life Ins. Co. v. Link, 230 
Ill. 273. 

"Whether statements of an application made as incidental and 
inducement to a contract are material may be the subject of evidence 
and raise questions of fact unless they are of such a nature that all 
persons would agree that they are or are not naterial. Whether a re- 
presentation is material is determineu by the question whether reason- 
ably careful and intelligent men would have regarded the fact stated 
as substantially increasing the cha:ces of the event insured against, 
So as to cause a rejection of the application or different conditions". 
Hancock v. Knights of Security, Supra. | 

As the statement by Warren relative to the date of his birth was 
&@ representation, then in order to avoid this certificate under the 
pleadings, the burden was upon defendant to establish not only the 
falsity of the representation as to assured's age, but that applicant 
knew that it was false at the time it was made, and that it was mater- 
ial to the risk and these are questions of fact for the jury * deter- 
mine. Spence v. Central Accident Ins. Co. supra; Delvaux v. Metropoli- 
tam Life Ins. Co. 172 Ill- App. 537; Kidder v. Supreme Assembly, 154 
Ill. App. 489; Minnesota Life Ins. Co. v. Link, supra; Provident Sav- 
ings Life Assurance Society v. Cannon, 103 Ill. App. 534; Joseph v. 
New York Life Ins. Co. 219 Til. App. 452, affirmed in 308 Ill. 97; 
O'Kane ve Nat'l. Council of K. & lL. of S. 227 111. App. 369. Any 
evidence therefore tending to show that assured in so answering the 
interrogatory as to hig age, acted in goa faith, and that his answer 
was not knowingly false was admissible. 

It was proper to show by parties other than plaintiff in error 
any declarations made by assured as to the date of his birth, if made 
befo re suit was brought, and this the lower court permitted, but 
plaintiff in error, as the widow of assure:, was not a competent 
witness to testify as to couversations or declarations made by her 


husband while their marriage relation existed. Baker v. Baker, 239 


gettusitaw tads biee ef tI .moktteorp at Betlaé ed oaass no vi Hatred as 
esottatnsesiqet eltdw ,toattaoo edd To t1sq 8 ehan sis —— ost setae 4 
oes imi .v -00 .anl otil sfoemnmiM ."$f of etnomeombat yLotem ora * 
-EvS . » 
53a “ae q 
bas [stoebtont es ebam oolitsotiqaqs as to —— Fg vodgedu™ a — 
eonebive to oohdos oft sd ysu L[atiretvem ets tostt x00 s of ——— 
[ie tedt otytan a dove to ote yodt esolas tost to a0 1480 up — x 
-er 2 tediadW .feitetan ton siz 10 ots yeds stadt sets bison anoesog 
-nosset tedtedw ootteenp edt yd conimreteb el fetietsm et tas Seana _ 7 
betsate toat edt bebrsyet sved bisow oem tnoutifedat bas tufters0. os 
,tentegs Seiseni tueve oft to asonsdo odd uot esotont — 
-"emotttbBaxoo ¢netettib to anoktsotiqqs edt To soktoofet a eexeo of oa of = 


-siqut ,ytitgoes to et dy tod J ——— 


eaw ditid etd to stab oft oF ovitelet netisi br tnometete odt et a 


ez | ot EL 


edt tebow oteoititxes atdt biove of tebto at nedé .00 ifadnsestqeT 8 
xv 4 - 


edt yino ton dat{dstes of tnsbusteb moqy esw aobred edt , Set gees =| 





jneoitfaqs tedt ted ,ogs ae’ beiseés of 6s wéidasuoustect edt to — 


-1et au Baw ti tadt bos ,shbam esw ti ont? odt ta ealst Baw tt tedt vom 
4 oate 


-tetob 4 vist edt 10t tost to emotteesp ors oeedt fas dett ‘eit ot Ist 





-itfoqgorte .v xuevfold ;atquva .00 .anl tmebiooA Lext00 Vv eo seq . ota 


33 
Séf ,vyfdmeaed ometqct .v TebhtA ; VEG .qqA -I1 Sil “209 * etic 8 * 
106 1008 


-vet taebivots ;e1que ,Amid .v .09 .anl etd stosenntl es⸗ ce —— 


* 


eV dqoeot ;384 .qaqA -ILI SOL ,monnsd .v ytetooe oone1se8d eth 












wie 
:Ve .{fI 808 mt bearrttts ,S@d .qqA .{fI eLS .09 ‘Vent otk 410Y woll 
~~? Isc — r 


UA .@88 .qgA .([f{I YSS .é to .d & .H to L[tonswod $5 tall “Vv ona’) 
oi AW aa 


edt goltewene os at bersees tad? wode o¢ gatbnet er ote dd eonebive 
25@h * 


towene eld todd bas ,dtiet Mog at betes ,egs wid oF as vrodagorregnt 
-oidteetmbs sew eelst <igatwomd ton caw 


aad 


ToTTs at ttitntelo madt tedto estixeq yd wode of reqo14 asw +I — 
tq Sul ml 


sbhem tl ,dtitd atid to etel eit of ea bervees yd obem snoitersloeb p Xa. 
tod ,betiimieq tisoo tewol odt sidt bas .tdguord aaw sine ox oted a» 


toetequoo a ton eaw ,betyees to woblw oft 8a torre al ris vatete 


{te 


tod yd eben snottataloehb 10 enoltserevaoo ot ee vinteot 08 evo ntiw 


etalet 
CGS ,tede8 .v texted -botetxe cotvafer 2 emia — ‘efidw bawdendt > 
B Ga oat? la 


: —— 


Ill. 82; Stephens v. Collison, 256 111. 238; Donnan v. Donnan, 236 
Ill. 341; Kiolbassa v. rolish koman Catholic Union, 141 Ill. App. 

297; Clover v. wodern Woodmen of America, 142 I]1l. App. 276, Further- 
more all the questions put to her were general, and not limited to any 
particular time and therefore no error was committed by the court in 
sustaining objections thereto, nor did the court hmm err in refusing 
to permit the sister of aa@sured to express her opinion as to when 
assured was born or give her opinion upon any of the matters inquired 
about. Plaintiff in error did show that previous to 1909 assured had . 
been a member of defendant so no harm resulted to plaintiff by reason 
of the court's refusal to admit in evidence the record of that fact, 
or the various receipts for dues issued to assured between 1695 and 
1897, or the traveling card issued to assured in 1896, and we are 
unable to discover anything in any of the various sections of defend- 
dant's constitution and by-laws which the court excluded, which would 
have tended to establish an estoppel to rely upon, or waiver by the 
defendant of any of the provisions of its constitution or by-laws, 

nor did this proffered evidence tend in any way to show thet assured 
acted in good faith in making his statements in his application as to 
his age or that the statements therein were not false or material. 

The failure of defendant to produce certain documents and 
records upon the trial in obedience to the previous order of the 
court made secondary evidence thereof admissible, but no secondary 
evidence was produced, and the order itself only laid the foundation 
for the introduction of secondary evidence of the records and docu- | 
ments therein specified. 

The court gave to the jury five instructions, four at the request 
of the plaintiff and one at the request of the defendant. The second 
instruction requested and given for the pleintiff told the jury that 
the age and date of birth of assured as stated by him in his applica- 
tion is presumed to be correct, and that if the defendant claims that 
he did not state his age and date of birth correctly in his applica- 
tion then it has the burden of proot and must show such fact by the 


greater weight of the evidence. By the second and third refused 
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instructions plaintiff asked the court to tell the jury that while 
the statements and answers in the application were called warranties 
they were in fact representations, and that before the defendant can 
claim any benefit or advantage by reason of any mis-statement therein, 
it must show by the greater weight of the evidence that assured mde 
a false statement as to his age; that he mde such statement knowingly 
with intent to deceive and that said statement as to his age was 
material. These instructions contained substantially correct state- 
ments of the law, and as no instruction was given covering these 
principles it was error for the court to refuse then. 

The certificate upon which this suit was based entitled assured 
to certain benefits in case of his total and permanent disability. 
The record discloses that on May 29, 1917, Warren sent this certificate 
to the Grand Lodge at Cleveland, Vhio, together with his sworn clain. 
This claiu was received by defendant on June 6, 1917, and at that time 
defen want was advised by Warren that he was born Sept. 25, 1862, and 
that his age was 55 years and 4 months; that on June 29, 1917, this 
certificate was stamped "Ganceled" by defendant; that thereafter 
defendant accepted the dues for July, 1917. These undisputed facts 
tended, at least,to support plaintiff's claim of waiver and estoppel 
and plaintiffs refusei instructions, three, four and five were based 
on this evidence. hkefused instruction number five told the jury that 
it was incumbent upon the defendant if it elected to reseind its con- 
tract of insurance to give notice of such election and tender to 
assured the premiums theretofore collected within a reasonable time 
after it obtained knowledge of the falsity of assuredi's answers with 
reference to his age. Instruction number three told the jury that 
defendant ratified its benefit certificate unless within a reasonable 
time after obtaining the knowledge of the falsity of assured's answer 
as to his age it tendered to assured the dues and benefits paid upon 
seid certificate. Instruction number four defined “reasonable time". 
These instructions should havé been given. Yoyng v. Union Life Ins. 
Co. 202 Ill. App. 321. 


We will not extend this opinion by considering each one of the 






elidw tedt vist edz Llet of t1is09e edt hokes tittaiel¢ SGRt4 gat 





scttagitaw be{{s0 stew nokteoliqges ait at stewene bas etnometate — 
ago tuabastebh odt e1oted tedt bas ,eamottetasesiqet toast at etow —2 
~Aietedt tuemetsta-eim yas to gosse1 yd sustasybe 10 titoned Vas ot 
ebau Lorsees tedt eonebive odd to tigiow tesseig edt xd wode tem 
yigatwond tuemetete dose ebau ed tedt ;938 etd of aa tnometate eel A | 
saw og8 aid ot es dacmetate bisa Jadt bos evtesosh of tnetat at J 
-etate toerroo yilsitusted se bentstnoo enottouttent eee dT _-febretes F 
esedt gzataov oo aeyig esw moitomtsent on es dus ,wal edt to stoea J 
»aedt eedtex of digoo edd 10% torre eew tf welqtonizqg 
beivess beltitue Leased asaw tiga aidd dotdw soqs etseoititires ed? . te 
«utilidsatS txensmteg bas L[etot std to easo ai etitened atstreg 
etaoltisies eidt taee agited ,YLel ,eS yell mo tedt soaoloeth brooet adT 
atelo otowe eid dttw tediajot .,oid¥v .faalevely ts opb of basiv edt ot 
emit dedi te bias ,YLel ,2 cant wo tusbnotsbh yd bovieoe1 esw gielo eka? 
bas ,Sd8f ,é&8 .tqo& azod saw ed Jedd oetis yd beetvbs eaw vas oeteb 
alds ,YieL .@S sast wo stadt ;addoom 2 bis etsey éd eaw egs.ctd tadt 
tettactedt tadt ;tusbasteb yd “beleonuso” beiiqmsta esw etsoitittes 
atoxt betugqsibas oval? .\Lel ,ylub rot eesti edt betqeoos tnshaeted | 
feqqotese bos review to mtsfo e'ttitaisla troqque of,seeel ts Pebaet 
beead oxew ovit bose xs0t ,oerdt ,eooltoutdent. peaster ettitatela bos ~ 
teadt yrst edt blot evit tedumm nottootsent beusted ..eonebive eldt go 
-a09 ett butoset ot beteaofe tt Tt toaboocteb edt nogs tusdmmoat sew tt ) 
of tebnet bas moiteeLe dove to sotton evis of eousivent to tosrt 
eultt ofdgenosse1 2 aldtiw Letoe{f[oo erototeredt emuimerg ed? beuness 
diiw stewene e'hetgeas to yttelst oft to eybefwond hoentstdo. st tetts 












tad? yiot edt blot eerdt tedmex oottouttec! .egs etd of eouetotet 
eldenosaex 4 aidtiw seelaw etsottities sttened sti bottits1 sgasbacteh 
Tewans o'berueee to yttelet edt to egbelwond odt gaintsatdo 19efte emtt 
aoqe bisq etiteued bas segb edt beotgeen ot betebnet tt ega sid ot a8 
-"oult eldevogsex" Seatted suot sedaugn aolttourtaol. .etsottisies bias 
-eai eltl solal .y gagol .novig good evad bivode anoitogttent ecod? 
-{8& -qqA »{{I 808.00 

odd to emo hose gaitebienoo yd notnigo eidt, dnosxe tom ILtw of) oo , 





~ 


Other refused instructions. Counsel for plaintiff in error over- 
burdened the trial court by tendering twenty-two instructions, many 
of them being long and involved. \ihat we have heretofore said in 

this opinion disposes of these other refused instructions, and no 
reversible error was committed in their refusal inasumch as what 

was proper to have been given was covered by those given by the court. 
For the errors herein indicated the judgment of the cireuit court is 
reversed and the cause remanded. 


heversed and remanded. 
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STATE OF ILLINOIS, (|. 
SECOND DISTRICT. ete I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this_ PV Ae ay of 


— ee Lord one thousand 
nine hundred and twenty- 


erk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the second day of October, 
in the year of our Lord one thousand nine hundred and 
twenty-three, within and for the Second District of the State 


of Illinois: 


Present--The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. Poa yT | 2e 
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General No. 7200 Agenda 20 


L. J. Kendall, William H. Hart, 
R. B. Stoddard, Arthur D. Ross, 
Mrs. P. C. McDonald, Eva M. 
Peterson and A. P. Allen, 

Appellants, 
Appeal from Circuit 
vs. Court of Bureau County. 
A. M. Montgomery, Fred Bollman 
and George Westphal, Drainage 
Commissioners of Green River 
Special District in Bureau and 
Whiteside Counties, in the State 
of Illinois, 
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Appellees. 


2311.4. 631 


Jett, J. 

This is a proceeding in mandamus instituted by appellants, 
who are the petitioners, against the Drainage Commissioners of Green 
River Special Drainage District in Bureau and Whiteside Counties, to 
compel them to levy against the lands in the District a certain sum 
of money for what is claimed ta be needed improvements and changes in 
the system of drainage now existing in said District. The issues 
made by the pleadings were submitted to a jury, and the verdict was 
in favor of appellees. Judgment was rendered on the verdict of the 
jury, from which said judgment appellants prosecute this appeal. 

The Green River Special Drainage District in Bureau and 
Whiteside Counties was organized under the Farm Drainage Act on June 
5th, 1893, by order of the County Court of Bureau County, and the 
District as first organized was enlarged by order of the commissioners 
of said Drainage District, entered on Jammary 18th, 1894, so that said 
Drainage District now embraces about 14,000 acres of farm lands 
located in the counties of Whiteside and Bureau. The lands embraced 
within the District drain into Green River which, before the 
organization of appellee District and other Districts above and below 


the same, was a natural river or water course, having its origin in 
Lee County and running in a southerly and southwesterly direction 


across Lee and Whiteside Counties, and runiing southwest and South 


across the lands of the District, and thence westerly and southwesterly 
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a distance of approximately forty miles from the lower end of the 
District where it emptied into Kock Kiver. Above the boundary of the 
District the river runs for many miles through 4 sandy country. 
Portions cf the river above and below the District have been improved 
by other districts organized for the purpose of draining adjacent 
farm lands. Just north of it lies the Hamilton and Hahnaman No. 1 
Drainage District, which extends along the main channel of Green 
River above the boundary of the District in question, a distance of 
about seven miles, throuch which District Green Hiver travels a 
distance of about eicht miles, varying in width from about seventy to 
one hundred feet. In the said Hanilten ana Hahnaman Drsineze District 
the fall of Green River is sbout four feet to the mile. Next North 
of the Hamilton end Hahnaman ho. 1 Drainage District is located the 

| Hamilton Special Drainage District, thrmch which Green River runs 

a distance of about two and one half miles at a width of about sixty 
feet, with washings of a creater depth in places. Threugh the 
Hanilton District the fali of Green River is in the neighborhood of . 
four and one half feet to the mile cr moree Above the Handlton 
District is vacant area, that is, terrifory net organized in a drainage 
district for a distance of about two and one half miles along Green 
River. This territory is what is known as "No Man's Land". The fail 
through "No Man's Land" is about 5.28 feet to the mile. Next North 
of “No Man's Land" is the Maple Grove Drainage District No. 1, 
through which Sreen SKiver runs, a distance cf about six and one half 
miles, the fall cf the river being about 5.28 feet per mile. The 
length cf Green River as it passes throuweh the District invelved in 
this proceeiing is 9.64 miles, and as stated in the amended petition 
for mandeanms filed b; relatcrs, the proposed evacuation work and 
improvements which petitioners Seek to compel the commissioners to 
periorm in this case would sive a fail cf 11.8 feet in that distance, 
ora little more than one foot to each mile. Sc it avpears that 


Green River runs down through the territory above the northern 
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boundary of the District in question at a fall of from 4 to 5.28 feet 
per mile, and that as it enters the District in controversy, becomes 
reduced to a fall of a little more than one foot per mile, and continues 
down stream from the lower end of the District at a varying distance of 
from .8 of a foot per mile to a 1.4 feet per mile for a distance of 
approximately 29 miles. 

It appears from the testimony that one of the difficulties 
that has been encountered in the construction and maintenance by 
Drainage Districts of the main channel of Green River is the sand 
and sediment that has been carried from above the linits of the 
Drainage District in question into the main channel of said District; 
that the erosion of the channel in the Maple Grove Drainage District, 
where the soil is a loose, alluvial deposit containing more or less 
sand, and where the fall is at the rate of 5.28 feet per mile, has 
contributed toward the filling in of the channel of Green HKiver in 
the Drainage District under consideration. 

In "No Man's Land" the river is skirted by sand dunes 
which the river has persistently washed away, distributing sand down 
the stream. This sand country above Green River has been the main 
peril involved in the maintenance of the main channel in Green 
River in the Drainage District in controversy. 

Much testimony was offered on the part of appellees to 
the effect that by reason of the various tributaries and the condition 
of the soil and land lying above the District in question, that the 
District would and did become filled up with sand, and that by reason 
of the washing of sand and other substances into the District in 
controversy it became and was impracticable to do and perform the 
kind and character of work that the petitioners sought to have done 


of and concerning said Drainage District. 
The pleadings, as well as everything else connected with 


— 
— 
leat 


I 


J 
~*~ 
= 


Ps 
Bye 


a td 































teet 88.G of & mort to [fst s ta notteeup at totietd edt To y 


bows 
& 10 ovaetelay 


gemooed ,ystevottaoo at totitaid edt atesne vt es tadt bus 21 
J rate ’ 
eomitaoo bus ,elkm 19q foot emo asdt etom elsif ae to Jia a sama ‘Pad 
i+ ; , 


to sonateib gutyrev 2 ts totitetd edt to bae towol eds mort — 
2 — o @no. 


to eomsateth s rot ef{tm teq teot 4.f£ a ot elim teq toot 8 * 2 
— es Ustant 

seltLoolttib edt to emo tadt yroutteet edt mort 338368 —— 
yd eonenotatem bas mottowttemoo edd at betetasoone seed i ford . 
Snes oft ef tevifii meotY to [enusdo atam edd to ‘edottend o gac. 
edt to atimif edt evods mort betitse ased ead tats Sapatbo 
jtoittel@ bise to Lenisdo xiem edt otal xoitaanp at tolxteid ogc . 
,totttet@ esasaiat€ evord efqald edt at Lennado ent to soteote « ad 
esef 10 etom satatstnoo treoqeb [stvelis osoot J at {tos eft 
aad ,efitm teq seet 88. to ots 4 ts at jist edt — 


sa; 


— 
J 7 


at revi aees) to fennado edt Yo at gatitit edt bcawet Satan 
-1ottstobienoo tebas solateld osente d 

eemsh bose yd betithle ei tevit edt "baad e'nsM of" at es 

owob Suse gutiuditteth ,yews bedeaw y[ineteateteg asd — ‘edt dot Ay 
otan edt need esd tevii assed evods yitaso9 base aid? — 
mee1m at Lenosdo otem edt to eonsnetatsm edt at ‘beviornt Lb 
-yatevottaoo at tolas etd enantexd edt at ¢ ev. 

ot eeel{sqqes to tisq edt mo betetto Baw woutt aes dou * 
molttbaoo edt bas setitatudixnt svotrav edt to noaact yd ted —— 
edt tadt ,nottcegp at totitet@d edt evods antyl bast — ro 


mossort yd tadt bos ,ioes détw qe beol{tt emooed Bib bas bison ; 


. 


enob evad ot tdygoe stemotiiteq sdt tadt A1ow to refosiade ‘bas | ae 


a? 


uk totrtet@ edt otat eeonstsdsya tedto bas base to 3atdos ¢ df 0 


4 


d 
edd oxrotieq bas ob ot eldsettosiqat saw bas ease ed tt ade 


'y soebos 


totrtel@ eganter@ bise gnimteomoo br 
dttw Betoonnoo eels antdtyreve va (few es ,tyntbsel¢ eft” * * 


oy tovifi neere. | 


[ — 


a a — : . 2 . 


this case, are rather voluminous, but it appears that there were three 
different grounds of defense raised in and by the pleadings, which 
were as follows: First, that the system of drainage heretofore 
constructed, and now existing in the Green kiver Special District of 
Bureau and Whiteside Counties is adequate and sufficient, and 
furnished to all of the lands in the District, so far as practicable 
and proper, their equal benefit as contemplated when the lands were 
elassified. Second, that the construction of the improvements which 
petitioners seek to compel by mandamus in this case would not be 
practicable. Third, that the cost of the improvement which petitioners 
seek to compel the commissioners to emmetenet in this case would 
greatly exceed the benefit which would be derived therefrom. 

There was testimony to the effect that in doing the work 
proposed by the petitioners it would be necessary to remove 179,723 
cubic yards of earth to widen the Deep Cut to a width of 70 feet, 
and the removal of 743,866 cubic yards from the channel of Green 
River, exclusive of the Deep Cut, and the cost of removing the earth 
from the Deep Cut would be reasonably worth from 50 to 75 cents per 
cubie yard, and that the cost of removing the earth from the channel 
of Green River, exclusive of the Deep Cut, would be in the teighborhood 
of 20 cents per cubic yard. The proof also tended to establish the 
fact that it would be necessary to take down and replace six bridges 
across Green River, and that the removal and replacing of these 
bridges would cost $10,000.00. That the total cost of work proposed 
by the estimate furnished by petitioners would be about as follows: 
Deep Cut, in the neighborhood of $135,000.00; Main Channel, exclusive 
of Deep Cut, $150,000.00; Bridge work $21,780.00; or a total of 
$306,750.00, which sum would equal in the neighborhood of $22.00 per 


acre of all the land of the District, assuming that all the acreage 
was classified the same. 


This case therefore resolves itself as follows: Is it 


practical to compel the commissioners of the District to spend 
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something over $300090900 in cleaning out and removing the earth 
from the main channel of Green River throughout the district, and 
in widening the Deep Cut to a bottom width of 70 feet, against the 
judgment of the commissioners? 

It will be remembered that the issues of facts formed 
by the pleadings were submitted to a jury. The question of fact as 
to whether or not the present system of drainage affords an adequate 
outlet was an issue made by the pleadings, and it was the peculiar 
province of the jury to pass upon and determine, which was done 
by the verdict adversely to appellant. 

Respondents introduced the testimony of practically all of 
the land owners in the district who reside therein, in support of 
the third plea of respondents to the effect that it is impossible and 
impracticable to afford the lands in the district better drainage than 
they are now afforded, and receiving from the system of drainage all 
benefits which were contemplated at the time said lands were classified, 
and which it is possible to accomplish; and in support of the sixth 
plea, wherein it is alleged that the existing drainage has at all times 
— sufficient and adequate for the lands of petitioners, and have 
afforded an adequate outlet for said lands; and in support of the 
ninth plea, wherein the allegatious of the petition charging that the 
waters brought down the main ditch to the Cut off are retarded so as 
to deprive lands of petitioners of drainage and so as to prevent the 
tile on the lands of petitioners from carrying off the waters from 
their land, is denied; and in support cf the eleventh plea, wherein 
the allegation of the petition that the iands are not drained ana 
protected as contemplated in the system of drainage, and that the 


lands of petitioners receive only partial or. no benefit, is denied. 
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The substance of the testimony of all these witnesses owning land in 
the District and residing thereon, was to the effect that they are now 
receiving proper drainage, and that the outlet furnished by the 
District is adequate to drain their lands at all reasonable times and 
that they have no complaint to make in view of existing conditions 
with reference to the outlet as the same is now constructed. 

This case under consideration is quite similar in its 
facts to those in the case of Latham vs. Holland, et al, 133 111. 
App. 144, which was a petition for mandamms begun by twelve land 
owners to compel the commissioners to make extensive improvements in 
the system of drainage. In that case the commissioners contended 
that the main ditch conveyed away all the water brought to it, and 
— the district at all times except when there was a heavy or 
extraordinary rainfall, at which times the water flowing into 
the district could not be carried off to prevent overflowing by any 
ditch that could reasonably have been constructed, and that if 
ditches of sufficient capacity to earry such floods could have been 
constructed the river into which the main ditch had its outlet would 
not have taken the water away in time to have prevented the overflow 
complained of. The commissioners in that case claimed that the 
capacity of the outlet river could not be enlarged unless its channel 
were cleared for a distance of thirty miles, and that the clearing of 
Skillet Fork would cost such an amount of money as to bankrupt the 
District. In affirming the judgment of the trial court, dismissing the 
petition, the Appellate Court in effect held that where the relief 
sought could not be procured withhut a vast expenditure of money, the 
lands of petitioners were being provided with an adequate outlet under 
the construction of Section 41 of the Farm Drainage Act. requiring the 
commissioners to carry out the original purpose of the organization of 
the District to the end that all of the lands, so far as practicable, 
shall receive their proper and equal benefits as contemplated when 


the lands were classified. In that case it was admitted that the 
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drainage existing was not sufficient to carry all of the water which was 
conveyed to it in tim of extrgordinary rains. In concluding the opinion 
of that case, the Appellate Court held that inasmuch as the court below 
saw all of the witnesses and heard their testimony, its judgment should 
not be distwrbed. 

We have examined all of the questions raised by appellants. 
The question as to whether or not the existing outlet furnished 
petitioners, was adequate and sufficient, was a question for the jury, 
and was determined by them in favor of appellees; likewise, the 
question as to whether or not the work proposed by petitioners was 
practical, was clearly a question of fact for the jury. 

The petitioners complain of instructions on behalf of 
respondents on the ground that they leave the jury to decide what is 
practicable. We held in our former opinion that the question of the 
practicability of the work to be done was one of fact to be submitted 
to the jury. Kendall, et al, v. Montgomery, et al, 222 Ill. App. 552. 
On that occasion the petition was by this — held sufficient. 
Respondents pleaded that the work wis impracticable, and petitioners 
joined issue on that question. 4 number of lezal questions are 
discussed, and we are not prepared to hold that any serious errorwaa 
committed by the court, of which the appellants can take advantage. 

If there were any errors committed in the instructions it was brought 
about at the suggestion of appellants. Appellants offered instructions 
on one theory of the case, and they were given; they now complain of 
certain refused instructions in which a contrary rule is announced. 

It is unnecessary to cite suthcorities to the effect that if appellants 
were instrumental in having the court hold the law, as contended for 
by them, during the trial of the case, they are not in any position, 

on appeal, to assume another position and have the cause reversed be- 
cause of the fact that the court refused certain instructions, that 


were not in keeping with the theory on which the case was tried. 
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xk It is earnestly insisted by appellants that notwithstanding 
the verdict of the jury, judgment should be entered for them. This 
is a suit at law; the respondents were entitled to a jury trial, and 
the case having been submitted to the jury without any objection on 
the part of appellants, and in view of the showing made by the respond- 
ents, the court was clearly within its rights in refusing to direct 
a verdict or to render judgment in favor of appellants ,notwithstand- 
ing the verdict. 

On the whole, we think substantial justice has been done 
in this case. To our minds it would be highly impracticable to 
require the commissioners to proceed as contemplated in and by the 
petition of appellants, and being of the opinion that substantial 


justice has been done, the judgment of the court below is affirmed. 


Judgment Affirmed. 
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STATE OF ILLINOIS, 1... 
SECOND DISTRICT. 88. 1 JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 

do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. . 

In Testimony Whereof, I hereunto set my hand and affix the seal of 

said Appellate Court, at Ottawa, this ¥ TT _day ot 


a ae in the year of our Lord one thousand 


— —— 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the second day of October, 
in the year of our Lord one thousand nine hundred and 


twenty-three, within and for the Second District of the State 


of Illinois: 


Present--The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 


Gy O2F tT / 
E. J. WELTER, Sheriff. fg OL Le! 


— 


A Oe - > / — 
(( Pee poe Det fy — 
pope ae 





‘ou ug Sey eo 


a 









~ oF 





ibeaoT no .ewaii0 da blades 
i 


sascd’ éne btokutue to oTvasypetieg 





“3 


es 
ie utd vol bos Oui TY yaend? -yiae 





1s) om Dbkiegs 
“4 


rhs ait WOITHAT .A BUTRUDU AT a éieed Tagzoe 
sitagot TTR UM SAMOMD”, a6H > oan 








oltaut .eRMOL .d VAMsOn Fab he 









4vat) WOBWHOG* 4° QuTSUG «eae 
aS syivadn saver jul care tl Sa 


> a ele 







oe OY 





mt ¥ —* mA \ - eS 2 Pon W Peat Lath vera 


*t& 


mf — 
* —* y 


, 
md 


+ as 





General No. 7206 Agenda lloe 24. 


Keweig Tanning Company, 


appellant, 
Appeal from Cireuit Court 
VS. 
of Peoria. 


9 


C. V. Engstrom & Company, 
appellee, 2 3 “oT Ak Poy 7 
J 1 e 2 » y J 


The appellant, Kreig Tanning Company, was the plaintiff and 


Jones, J* 


appellee, ©. V- Engstrom and Company was the defendant in the trial 
court. Plaintiff was engaged in the tanning business in San Francisco, 
California, and the defendant in the wholesale leather business in 
Peoria, Illinois. This suit was for the purchase price of certain 
leater sold by the plaintiff to the defendant. A jury was waived and 
the cause was tried by the court. Plaintiff's demand was for $1409.69. 
The defendant filed a plea of set-off claiming damages in the sum of 
$1604 and also a plea of the general issue. The trial court found the 
issues in favor of the defendant on ssid pleas and that it had the 
right to recoup damages in the sum of $1319 leaving a balance due 
the plaintiff of $90.69. Judgment was rendered in favor of the plain- 
tiff for this sum together with costs. 

The agreement concerning the purchase and sale of the goods in 
question is to be found in the correspondence which passed between 
the parties. Un October 11, 1916, plaintiff wrote the defendant offer- 
ing to sell certain quantities and grades of leather and guoted the 
prices thereof. The letter stated that plaintiff was desirous of 
Cleaning up before issuing their new list and that the offer was sub- 
ject to the goods being unsold on receipt of reply. After this letter 
was received the defendant telegraphed the plaintiff as follows: 
"Will take entire offering October 11. Hold for letter ". On the 
Same day the telegram was sent, defendant wrote the plaintiff a letter 
confirming the above telegram and saying that an order covering the 
Shipment is enclosei and it had marked the shipping date December 16th 


being 60 days from the time the order was given. The letter further 
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stated that the defendant hoped the order would be so entered, but 
however, defendant wanted the entire lot and should the dating not 
meet with the approval of the plaintiff, the defendant would be will- 
ing to discuss the watter and make satisfactory arrangements for time 
of shipment. Un October 20th, plaintiff wrote the defendant stating 
that it had — disposed of a portion of the goods mentioned in 
the offer and expressing dissatisfaction with the dating placed in 
the order by defendant. The letter concluded as follows, “Let us 
hear from you regarding making this shipment all at once and we will 
hold the same up until we hear from you by return mail." To this 
letter defendant replied among other things as follows: "Of course 
we want the goods and will be agreeable as to accepting the dates of 
Shipment that you find absolutely necessary." Plaintiff wrote another 
letter to defendant on November 2, 1916, advising that other quantities 
of the goods offered had been sold. Defendant replied to this letter 
on November 7, 1916, saying that it was counting on receiving the 
entire shipment and that since plaintiff was unwilling to hold the 
order open indefinitely, defendant would expect immediate shipment. 
Plaintiff again wrote defendant on November 10, 1916, advising the 
latter that there was only a small portion of the goods left unsold 
and if these were desired a reply by wire mst be made at once. This 
letter contained the following lansuage: "When you sent the original 
order in, your instructions were very indefinite and as we had sub- 
mitted this for immediate acceptance and shipment and you did not in- 
struct us that way, the only thing for us to do was to cancel the 
order which we promptly did.” Defendant on November 14, 1916, tele- 
graphed and wrote plaintiff to send immediately all there was remain- 
ing of the goods mentioned in the original order. These goods were 
Shipped as directed. During the correspondence three shipments of 
goods were made out of the stock offered. ‘The total price of the 
goods shipped aggregated the said sum of $1409.69. None of the other 
goods mentioned in the original order were shipped to the defendant 
and its claim for recoupment and set-off arose out of the failure 


of the plaintiff to ship them in accordance with said order. 
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The point of contention between the parties is whether or hot 
there was an unconditional acceptance by the defendant of plaintiff's 
offer. The offer itself was made subject to the right of the plain- 
tiff to sell the whole or any portion of the goods offered prior to 
the receipt of an acceptance of the offer. Defendant's acceptance 
as contained in its telegram and letter of October 16th was not @n- 
conditional, because it inserted a new element in the transaction, 
to-wit; the right to specify the time of shipment at a date not more 
than sixty days thereafter. flaintiff was not required to treat the 
order as it was received as an acceptance of its offer. It could 
have treated the order as an absolute rejection of the offer if it 
chose to do soe (E1 Keno Wholesale Grocery Company v. Stocking, 216 
Ill. App. 393, a®firmed, 293 Ill. 494). But plaintiff dia not elect 
to so treat it. To the contrary on October 2Oth, it advised the de- 
fendant that the dating was unsatisfactory, that it had already sold 
& Small portion but would hold the rest until it could hear from 
defendant by return mail. The reply which defendant made is found 
in the letter of Uctober 25th from which we have above —— and 
in that letter it unequivocally stated it wanted the goods and would 
accept the dates of shipment fixed by the Plaintiff. As we view 
it, this letter constituted a definite unconditional acceptance of 
plaintiff's original offer at a time and in the manner suggested by 
the plaintiff. Plaintiff thereupon was bound to furnish the goods 
mentioned in the order with the exception of those which it had sold 
during the period of the correspondence. We have not quoted from 
all of the letters at length because we think it unnecessary to do sos 
It is apparent to us, however, from the contents of such letters that 
the price of leather goods was advancing from and after the date of 
the order. Whether or not this fact was a contributing cause to the 
controversy between the parties to this suit is a question we are not 
called upon to decide. The undisputed facts show that plaintiff 
offered to sell a considerable amount of merchandise to the defendant, 
that the offer was definitely accepted and that plaintiff has failed 


and refused to deliver to the defendant a large quantity thereof. 
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The defendant is entitled to recover whatever damages it may have 
suffered, by reason of plaintiff's default. 

The trial court heard the evidence upon the question of damages. 
There was no dispute as to what were the market prices of the goods 
not delivered, but it is contended by plaintiff that the court in 
determining the damages used the market prices as of February 8, 1917 
instead of an earlier date. lie think the court did not err in taking 
the market prices of February 8th as a basis, for the reason that this 
is the date of a letter in which plaintiff stated to the defendant 
that it felt under no obligation concerning the order, and that it 
had disposed of the goods at higher prices. It appears to us to be 
the date of the breach and it was therefore the proper date to be 
taken by the court in ascertaining the damages suffered by the defend- 
ant. In cases of this character the measure of damages is the differ- 
ence, if any, between the contract price of the article sold and the 
Market value thereof at the time of the default, together with inter- 
est upon such difference from the time of the breach to the time of 
the trial. briggers v. Bell, v4 Ill. 223; Farson v. Buder, 187 111. 
App. 318. 

We are of the view that the judgment of the trial court is correct 
and that there is no substantial error in the case. The judgment is 


therefo re affirmed. 


Judgment affirmed. 
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SPATEB OF ILLINOIS, Vo. 
SECOND DISTRICT. —— I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof. 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this_— CVE _day of 


Fo : : 
= in the year of our Lord one thousand 


nine hundred and twenty- 





Aik of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the second day of October, 
in the year of our Lord one thousand nine hundred and 


twenty-three, within and for the Second District of the State 


Oe Tall ines: 


Present--The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 
E. J. WELTER, Sheriff. 
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F. Ge. Buckley & Bros. Co., 
appellant, 
Appeal from the Circuit Court 
VS. 
of Henry 
Mary Emma Stickney, et al, 


appellees, ae 
2311.4. e274 


Jones, d. 

A bill to foreclose a mechanic's lien was filed by F. G. 
Buckley & Bros. Co. against Mary Emma Stickney and Sallie E. Stickney, 
certain original contractors and sub-contractors. The said contract- 
ors and Sub-contractors filed answers and intervening petitions, ask- 
ing for liens. The Stickney sisters filed answers to the original 
bill and to all intervening petitions. These answers alleged that 
the work had not been completed in accordance with the contract and 
that the purported "final certificates" issued by the architect were 
not correct. They also alleged a state of facts in reference to the 
conduct of the architect and appellants showing bad faith in the 
isguing of said certificates. 

The cause was referred to a Master, who heard the testimony and 
found against some of the intervening petitioners. Objections were 
filed to his report which were overruled and by agreement of parties 
said objections stood as exceptions to the Master's report before the 
court. Upon a hearing the court sustained the Master in all essential 
particulars and approved the report. A decree was entered from which 
the firm of Dowling & hKutherford has appealed. All other intervening 
petitioners abided by the decree. 

The Stickney sisters were the owmers of a farm near Woodhull in 
Henry County, Illinois and were desirous of remodelling the dwelling 
house thereon and of doing certain work on other buildings on the 
premises. On September 10, 1919 they entered into a written contract 
with one C. Whitney an architect. stevens agreed to furnish all 
plans, specifications, etc., and to render all superintendence nec- 


essary in and about the work to be done for a stipulated compensation 
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of ten per cent of the actual cost of the work. 

On the next day the appellees, Stickney sisters, entered into 
a written contract with the ssid Dowling & Rutherford, who were 
general contractors of Chicago. This contract provided that the 
work should be done in a substantial, workmanlike manner to the 
satisfaction and under the direction of the said architect; that 
the contractors should furnish all material and labor necessary to 
complete the work; that their compensation should be the actual 
cost of the work plus ten per cent. The contract further provided 
that in case any difference of opinion shall arise between the par- 
ties thereto in relation to the contract, the décision of the archi- 
teét shall be final and bindine on all parties. 

After the above mentioned contracts had been executed it was 
decided to be impractical to remdel the old dwelling house and there- 
fore it was decided to build a new house. Plans and specifications 
were drawn’ by the architect and approved by appellees. The architect 
estimated the cost of the work to be about $11,000 and the general 
contractors at $12,000. Work was begun ané& certificates were issued 
to @ppellants amounting to more than $26,000. The work was not done 
to the satisfaction of appellees and they made numerous complaints 
both to appellants and to the architect, and pointed out what in 
their judgment were material failures on the part of the contractors 
to do the work in the manner provided by the contract. Appellees re- 
fused to make payments on all of the certificates issued by the archi- 
tect because of the manner in which the work was done. Considerable 
correspondence passed between appellees and their arehitect whose 
office was in the city of Chicago. This correspondence is very volun- 
inous and cannot be set out here, but it is apparent from it as well 
as from the uncontradicted testimony appearing in the record that 
he did not contend that the work had been completed in substantial 
compliance with the terms of the contract but promised that altera- 
tions and corrections would be made in the work so as to make it 
comply with the contract. While the situation ths existed he wrote 


& letter to appellees in which he stated that he had been called 
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upon by the several contractors to issue final certificates for 

their work; that he therefore appoi:ted August 24th, 1920 as ao day 
when all bills would be audited and certificates issued for the same, 
and that he desired appellees to be present. Appellees employed 

the law firm of Sturtz & Ewan to protect their interests. The archi- 
tect did not issue the certificates on the day so appointed but on 
September 20, 1920 he wrote to Mr. Ewan of said law firm stating that 
he would issue final certificates to ali contractors on September 23, 
1920. In answer to this letter Ewan went to Chicago to see the archi- 
tect and also wrote him a lctter in which he objected to the issuarce 
of any final certificates and as reasons for such objection stated 
seven specific causes, each of which appear to us to be a substantial 
ground for objection, if based on facts. Notwithstanding these ob- 
jections made by appellees and their attomeys the architect proceed- 
ed to issue the certificates in question. 

The Master heard the testimony of witnesses who appeared before - 
him. He was in a very much better position to judge of the facts 
than we are. lievertheless, we have carefully examined both the 
abstract and the record and we incline to the view that the master's 
findings are correct, and that the work was not performed in substan- 
tial compliance with the terms of the contract. 

It is contended by appellants that appellees were not in a 
position to submit to the court the question as to whether or not 
the work had been done in substantial compliance with the terms of 
the contract for the reason that the architect was made the final 
arbiter of all differences and his decision was binding upon the 
parties. As a proposition of law, this contention is generally 
correct, the exceptions being in cases of fraud or mutual mistake. 
(Barbee v. Findlay, 221 T11. 251; Concord Apartment House Co. v. 
O'Brien, 228 Ill. 360). 

The answers filed by appellees do not, in terms, allege that 
the certificates given appellants were fraudulently procured, but 


the definite allegations of fact contained in them are tantamount 
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to a charge of bad faith both on the part of the general contractor 
and the architect. ‘The record in this case appears to justify the 
findings of the Master and the Chancellor against the appellants. 
Where the proof under proper pleadings establishes that a certificate 
has been issued by an architect to a contractor in bad faith, such 
certificate is not binding even though the contract provides that 

the architect is to determine sll questions of dispute and that his 
determination shall be conclusive upon the parties. (Brownell Imple- 
ment Co. v. Critchfield, 197 111. 61; 30 Am. & Eng. Ency. Law, 1245; 
9 C.J. 777). 

Notwithstanding appellant's claim that the architect's certificate 
was a final certificate it is evidert to us that it cannot be held to 
be such. Both the contractors and the architect were fully aware of 
the objections made by appellees at the time the certificate was issued. 
That such certificate was not believed to be a final certificate is 
' evidenced by the letter written by the architect to the appellees on 
September 27, 1920. This letter was written in reply to a letter from 
Mary Emma Stickney to the architect on September 24th, the day the 
certificate was issued. The architect in his said letter of reply 
Which bears date three days after his certificate speaks of the confer- 
ence he had had with Mr. Ewan, makes a long explanation of the total 
cost of the work and promises to make a complete inspection and audit 
and to correct any and all work which has not been done in conformity 
with the contract. The lettér adds, "I will then give my findings to 
the contractors and instruct them to do any things which my be re- 
quired to bring their work up to specifications and contract". 

In view of this letter, it is impossible for us to believe that 
the certificate was a final certificate as claimed by appellants. If 
it was not a final certificate they certainly have no right to eollect 
for work which remains unfinished or not in substantial compliance with 
the contract. lie believe the decree in this case is equitable and 
right and should be affirmed. ‘ 


Decree affirmed. 
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STATE OF ILLINOIS, a 
SECOND DISTRICT. ete 1, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof. 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this — TE Th day of 
= @ in the year of our Lord one thousand 
nine hundred and twenty- 
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